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| tences, because prefaced by no reasons; as 


| if the judge were to declare the law, infalli- 
Lorp Thurlow filled the office of attorney- | ble like an oracle, or omnipotent like a law- 
general until the year 1778, when he took | giver, and keep to himself all knowledge of 


the great seal. 


reached us of his exhibitions as a speaker, | clusion. 


whether at the bar, in parliament, or on the 
bench, are more scanty than those of his 
colleagues; for, while he sat on the bench, | 
the reports in chancery were on the meagre 
and jejune footing of the older books; and 
it is only over a year or two of his presiding 





The remains that have | the route by which he had arrived at his con- 


The very reverse is true. With 
an enlightened bar and an intelligent people, 
the mere authority of the bench will cease to 
have any weight at all, if it be unaccompan- 
ied with argument and explanation. But 
were it otherwise, the reason would fail, and 
signally fail; for the only increase of weight 





in the court, that Mr Vesey, junior’s, full and ‘derived from the practice would be that to 
authentic reports extend. There seems, how- | which the judgment had no claim, name'y, 
ever, from all accounts, to have been much | the outward semblance to the ignorant mui- 
less lost of Lord Thurlow, than there would | titude of a determination more clear and po3- 
have been of subsequent judges, had the | itive than really existed. Add to all tats, 
old fashioned summaries only of equity pro- | that no security whatever can be afforded for 
ceedings been preserved ; for his way was to | the mind of the judge having been directed 
decide, not to reason ; and, in court as well | to the different parts of each case, and his at- 
as in parliament, no man ever performed the | tention having been held awake to the whole 
office, whether of judging or debating, with | of the discussions at the bar, still less in 
a smaller expenditure of argument. | equity-proceedings of his having read the 

This practice, if it saves the time of the | affidavits and other documentary evidence, 
public, gives but little satisfaction to the | unless he states explicitly the view which he 
suitor. The judges who pursue it forget | takes of the various matters, whether of law 
that, to satisfy the parties, or at least to give | or of fact, that have been brought before him. 
them such grounds as ought to satisfy reas- | With the exception of Sir John Leach, Lord 
sonable men, is in importance only next to | Thurlow is the last judge who adopted the 
giving them a right judgment. Almost as | very bad practice of unreasoned decisions. 
important is it to satisfy the profession and the | But his habit of cavilling at the reasons of 
country, which awaits to gather the law, the | the common law courts, when acase was sent 
rule of their conduct in advising or in acting, | to them for an opinion. a habit largely fol- 
from the lips of the judge. Nor is it imma- | lowed by Lord Eldon, extended to those 
terial to the interest even of the party who | courts, in a remarkable and very hurtful man- 
gains, that the grounds should be made known | ner, Lord 'thurlow’s own practice; for the 
of his success, especially in courts from which | temper of those learned individuals became 
there lies an appeal to a higher tribunal, | ruffled; and, impatient of criticism upon 
The consequence of Sir John Leach decid- | their reasonings, instead of rather courting a 
ing generally with few or no reasons assign- | discussion of them, they adopted the evil 
ed was, that appeals were multiplied: the | method of returning their answers or certi- 
successful party had only obtained half a vic- | ficates without any reasons at all—a conduct 
tory; and it became a remark frequent in| which nothing but the respect due to the 
the mouths of successive chancellors, that | bench could hinder men from terming child- 
causes were decided below, but heard before | ish in the extreme. This custom having 
them. It is an unaccountable mistake into | been much censured by succeeding chance.- 
which some fall, when they fancy that the | lors, and the House of Lords itself having of 
more weight is attached to such mere sen-! late years departed altogether from the ocd 
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rule of only assigning reasons where a judg- 
ment or decree is to be reversed or varied 
upon an appeal, it is to be hoped that the 
common law judges will once more deign to 
let the profession know the grounds of their 
judgments upon the highly important cases 
sent from chancery, as they do without the 
least fear or cavil or criticism upon any tri- 
fling matter that comes before them, and do 
(be it most reverently observed in passing) 
with very little desire to avoid either pro- 
lixity or repetition. 

If Lord Thurlow, however, rm left no 
monuments of his judicial eloquence ; and if, 
indeed, his place among lawyers was not the 
highest, he is admitted to have well under- 
stood the ordinary practice and leading prin- 
ciples of those courts in which he had pass- 
ed his life; and his judgments for the most 
part gave satisfaction to the profession. He 


had no mean powers of despatching the busi- 
ness of the court, and of the House of Lords 
when presiding upon appeals; nor could any 
man in this article resemble him less than 
the most eminent of his successors, who was 
understood to have made him the model in 


some things of his conversation, garnishing 
it, after his manner, with expletives rather 
sonorous than expressive, but more expres- 
sive than becoming. Far from showing, 
like Lord Eldon, a patience which no pro- 
lixity could exhaust, and a temper which was 
neither to be vexed by desperate argumenta- 
tion nor by endless répetition—farther still 
from courting protracted and renewed discus- 
sion of each matter, already worn thread-bare 
—Lord Thurlow showed to the suitor a de- 
termined, and to the bar a surly, aspect, 
which made it perilous to try experiments on 
the limits of his patience, by making it some- 
what doubtful if he had any patience at all. 
Aware that the judge he was addressing 
knew enough of their common profession not 
to be imposed upon, and bore so little defer- 
ence to any other as to do exactly what suit- 
ed himse]f—nay, apprehensive that the mea- 
sure of his courtesy was too scanty to obstruct 
the overflow in very audible sounds of the 
sarcastic and peremptory matter which eyes 
of the most fixed gloom, beneath eyebrows 
formed by nature to convey the abstract idea 
of a perfect frown, showed to be gathering or 
already collected—the advocate was com- 
pelled to be select in choosing his topics and 
temperate in handling them; and oftentimes 
felt reduced to a painful dilemma better fit- 





ted for the despatch than the right decision 
of causes, the alternative being presented of 
leaving material points unstated, or calling 
down against his client the unfavorable de- 
termination of the court. It would be in- 
correct to state that Lord Thurlow, in this 
respect, equalled or ever resembled Sir John 
Leach, with whom every consideration made 
way for the vanity of clearing his cause-pa- 
per in a time which rendered it physically 
impossible for the causes to be heard. But 
he certainly more nearly approached that ex- 
treme than he did the opposite, of endless 
delay and habitual vacillation of expression 
rather than of purpose, upon which Lord 
Eldon made shipwreck of his judicial repu- 
tation, though possessing all the greater 
qualities of a lawyer and a judge. In one 
important particular he and Sir John Leach 
closely resembled each other, and as widely 
differed from the other eminent person who 
has just been named. While on the bench 
the mind of both was given wholly to the 
matter before them, and never wandered from 
itat all. Anever-wakeful and ever fixed at- 
tention at once enabled them to apprehend 
the merits of each case, and catch each point 
at the first statement, precluded the neces- 
sity of much after-consideration and reading, 
and, indeed, rehearing ; and kept the advo- 
cate’s mind also directed to his points, con- 
fining his exertions within reasonable limits, 
while it well rewarded him for his closeness 
and his conciseness. The judge’s reward, 
too, was proportionably great. He felt none 
of that load which pressed upon Lord Eldon 
when he reflected how much remained for 
him to do after all the fatigue of his atten- 
dance in court had been undergone ; that 
anxiety which harassed him lest points 
should escape his reading that might have 
been urged in the oral arguments he had 
heard without listening to them; the irrita- 
tion which vexed him until he had from long 
use ceased to care much for it, when he look- 
ed round him upon the inextricable confusion 
of his judicial affairs, and, like the embarras- 
sed trader, became afraid to look any more, 
or examine any closer the details of his sit- 
uation. If a contrast were to be formed be- 
tween the ease and the discomfort of a seat 
upon the bench, as far as the personal feel- 
ings of the occupiers are concerned, it would 
hardly be possible to go beyond that which 
was afforded by Thurlow to Eldon. 

Of his powers as a debater there are now 
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no means to form an estimate, except what 
tradition, daily becoming more scanty and 
precarious, may supply. He possessed great 
depth of voice, rolled out his sentences with 
unbroken fluency, and displayed a confidence 
both of tone and of assertion which accom- 
panied by somewhat of Dr Johnson’s balan- 
ced sententiousness, often silenced when it 
did not convince ; for of reasoning he was 
proverbially sparing: there are those indeed 
who will have it that he never was known to 
do any thing which, when attended to, even 
looked like using an argument, although, to 
view the speaker and carelessly to hear him, 
you would say he was laying waste the 
whole field of argumentation and dispersing 
and destroying all his antagonists. His as- 
pect was more solemn and imposing than al- 
most any other person’s in public life, so 
much so that Mr Fox used to say, it proved 
him dishonest, since no man could be so 
wise as he looked. Nor did he neglect any 
of the external circumstances, how trifling 
soever, by which attention and deference 
could be secured on the part of his audience. 
Not only were his periods well rounded, and 
the eonnecting matter or continuing phrases 
well flung in, but the tongue was so hung as 
to make the sonorous voice peal through the 
hall, and appear to convey things which it 
would be awful to examine too near, and per- 
ilous to question. Nay, to the more trivial 
circumstance of his place, when addressing 
the House of Lords, he scrupulously attended. 
He rose slowly from his seat: he left the 
woolsack with deliberation ; but he went not 
to the nearest place, like ordinary Chancel- 
lors, the sons of mortal men; he drew back 
by a space or two, and, standing as it were 
askance, and partly behind the huge bale he 
had quitted for a season, he began to pour 
out, first in a growl, and then in a clear and 
louder roll, the matter which he had to deliv- 
er, and which for the most part consisted 
in some positive assertions, some personal 
vituperation, some sarcasms at classes, some 
sentences pronounced upon individuals as if 
they were standing before him for judgment, 
some vague mysterious threats of things pur- 
posely not expressed, and abundant protes- 
tations of conscience and duty, in which they 
who keep the consciences of kings are some- 
what apt to indulge. 

It is obvious that to give any examples 
that could at all convey any idea of this kind 








of vamped up, outside, delusive, nay, almost 
fraudulant oratory, would be impossible. 
But one or two passages may be rehearsed. 
When he had, in 1788, first intrigued active- 
ly with the whigs and the prince upon the 
regency question, being apparently inclined 
to prevent his former colleague and now 
competitor, from clutching that prize—sud- 
denly discovering from one of the physicians, 
the approaching convalescence of the Royal 
patient, he at one moment’s warning quitted 
the Carlton House party, and came down, 
with an assurance unknown to all besides, 
perhaps even to himself not known before, 
and in his place undertook the defence of the 
king’s rights against his sons and his parti- 
sans. The concluding sentence of this un- 
heard-of performance was calculated to set 
all belief at defiance, coming from the man 
and in the circumstances. It assumed, for 
the sake of greater impressiveness, the form 
of prayer; though certainly it was not poured 
out in the notes of supplication, but rather 
rung forth in the sounds that weekly call men 
to the service: “And when I forget my 
sovereign, may my God forget me!” Where- 
upon Wilkes, seated upon the foot of the 
throne, and who had known him long anc 
well, is reported to have said, somewhat 
coarsely but not unhappily, it must be allow- 
ed, “ Forget you? He'll see you d——d 
first.” Another speech in a different vein is 
preserved, and shows some powers of drol- 
lery certainly. In the same debates, a no- 
ble character, who was remarkable for his 
delicacy and formal adherence to etiquette, 
having indeed filled diplomatic stations dur- 
ing a great part of his life, had cited certain 
resolutions passed at the Thatched House 
Tavern by some great party meeting. In 
adverting to these, Lord Thurlow said, “ As 
to what the noble Lord told you that he had 
heard at the ale-house.” The effect of this 
humour, nearly approaching, it must be allow- 
ed, toa practical joke, may easily be conceiv- 
ed by those who are aware how much more 
certain in both Houses of Parliament the suc- 
cess of such things always is, than of the 
most refined and exalted wit. Upon another 
occasion, his misanthropy, or rather his great 
contempt of al] mankind, broke out charac- 
teristically enough. This prevailing feeling 
of his mind made all respect testified to- 
wards any person, all praise bestowed upon 
men, nay all defence of them under attack, 
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extremely distasteful to him ; indeed almost 
matter of personal offence. So once having 
occasion to mention some public functionary, 
whose conduct he intimated that he disap- 
proved, he thought fit to add, “ But far be it 
from me to express any blame of any official 
person, whatever may be my opinion: for 
that, I well know, would lay me open to hear 
his panegyric.” At the bar he appears to 
have dealt in much the same wares; and 
they certainly formed the staple of his oper- 
ations in the commerce of society. His jest 
at the expense of two eminent civilians, in 
the Duchess of Kingston’s case, is well 
known, and was no doubt of eonsiderable 
merit. After those very learned personages 
had come forth from the recesses where 
doctors “ most do congregate,” but ia which 
they divide with their ponderous tomes the 
silence that is not broken by any stranger 
footstep, and the gloom that is pierced by no 
light from without, and appearing in a scene 
to which they were as strange as its gayety 
wa3 to their eyes, had performed alternately | 
the various evolutions of their recondite lore, 





M: Thurlow was pleased to say that the con- 
gress of two doctors always reminded him of 
tae noted saying of Crassus—* Mirari se quod 
haruspex haruspicem sine risu adspicere pos- 





set.” In conversation he was, as in debate, 
sententious and caustic. Discoursing of the | 
difficulty he had in appointing to a high le- | 
gal situation, he described himself as long | 
hesitating between the intemperance of A, 

and the corruption of B; but finally prefer- | 
ring the former. Then, as if afraid, lest he 

had for the moment been betrayed into any | 
thing like unqualified commendation of any | 
person, he added correcting himself—*« Not 
that there was not a deal of corrup- 
tion in A’s intemperance.” He had, howev- 
er, other stores from which to furnish forth 
his talk; for he was a man of no mean clas- 
sical attainments; read much Greek, as 
well as Latin, after his retirement from office ; 
and having become associated with the 
whigs, at least in the intercourse of society, 
passed a good deal of his time in the society 
of Mr Fox, for whom it is believed that he 
felt a great admiration, at least, he praised 
him in a way exceedingly unusual with him, 
and was therefore supposed to have admired 
him as much as he could any person, inde- 
pendent of the kind of thankfulness which he 
must have felt to any formidable opposer of 





| ingly irresolute. 


Mr Pitt, whom he hated with a hatred as 
hearty as even Lord Thurlow could feel, 
commingling his dislike with a scorn wholly 
unbecoming and misapplied. 

When he quitted the great seal, or rather 
when Mr Pitt and he quarrelling, one or the 
other must go, and the former was well re- 


‘solved to remain, the retired chancellor ap- 


peared to retain a great interest in all the 
proceedings of the court which he had left, 
and was fond of having Sir John Leach, then 
a young barrister, to spend the evenings witli 
him, and relate whatever had passed in the 
course of the day. It seemed somewhat 
contrary to his selfish nature and contracted 
habits of thinking, that he should feel any 
great concern about the course which the 
administration of justice should take, now 
that he slumbered upon the shelf. But the 
mystery was easily explained, by observing 
that he really felt, in at least its ordinary 
force, the affection which men long used to 
office bear towards those who are so presump- 
tious as to succeed them; and he was grat- 
ified by thus sitting as a secret court of re- 
vision, hearing of any mistakes committed by 
Lord Loughborough, and pronouncing in no 
very measured terms his judgment of rever- 
sal upon many things in which the latter no 
doubt was right. 

That this determination and clearness 
were more in manner than in the real vigor 
of his mind, there can be no doubt; for, 
though in disposing of causes, he may have 
shown little oscitancy, as indeed there sel- 
dom arises any occasion for it where a judge 
is reasonably acquainted with his business 
and gives his attention without reserve to 
the despatch of it, yet in all questions of po- 
litical conduct, and all deliberations upon 
measures, he is known to have been exceed- 
Mr Pitt found him a col- 
league wholly unfruitful in council, though 
always apt to raise difficulties, and very slow 
and irresolute of purpose. The whigs, 
when he joined them, soon discovered how 
infirm a frame of mind there lay concealed 
behind the outward form of vigor and de- 
cision. He saw nothing clear but the ob- 
stacles to any course; was fertile only of 
doubts and expedients to escape deciding : 
and appeared never prompt to act, but ever 
ready to oppose who ever had any thing to 
recommend. So little, as might be expected, 
did this suit the restless and impatient ve 
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tween his case and that of the shipper of the 
cargo commented on and explained. 





—_— 


hemence of Mr Francis, that he described 
him as “ that enemy of al] human action.” 


Of a character so wanting in the sterling} = Ty4)5 was a libel for salvage, which came 


qualities which entitle the statesman to con- 
fidence and respect, or the orator to admira- 
tion, it cannot be affirmed that what he want- 
ed in claims to public favour he made up in 


| before the Circuit Court at the present term 
/upon an appeal from the decree of the Dis- 
trict Court. By the consent of all the par- 
ties, a decree was entered at this term, af- 


titles to esteem or affection as a private in- | frming the decree of the District Court as to 
dividual. His life was passed in so great | the allowance of salvage with some modi- 
and habitual a disregard of the decorum | fications, fs 

usually cast around high station, especially | Qne of the salvor vessels was the brig 
in the legal profession, as makes it cee | Olive Chamberlain of which Samuel C. Hunt 
ly doubtful if the grave and solemn exterior ' was owner and Zacheus Holmes was master. 
in which he was wont to shroud himself! Sajvage was awarded to the master and 
were any thing more than a manner he had | owner of the brig by the decree ; and now 
acquired; for, assuredly, to assert, that he ja claim was interposed by John Dyer for a 
wore it as a cloak whereby men might be moiety of the salvage decreed to Hunt upon 
deceived, would hardly be consistent with | the ground, that he was joint owner of the 
his ordinary habits, as remote as well brig with Hunt for the voyage under a char- 
could be from all semblance of hypocrisy ; ter party executed by Hunt on the one part, 
and so far from an affectation of appearing | and Hunt and Dyer ‘on the other part; he 
better than he was, that he might almost be | ajco claimed salvage as joint owner of the 
said to affect, like the Regent Orleans, the | cargo for the voyage with Hunt. 





“bad eminence” of being worse. [Brougham’s | 


Sketches. 
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UNITED STATES CIRCUIT COURT. 
BOSTON, MAY TERM, 1899. 


The Ship Nathaniel Hooper — Nicholson 
Broughton and others, Claimants. 


Where a charter party contained covenants 
that the general owner should equip, victual, 
man and sail the ship during the voyage and 
carry the outward and homeward cargoes to 
their proper destinations, and the cabin and 


some part of the ship were retained by the | 


owner, it was held, that the general owner re- 
mained owner for the voyage, although the 
cargoes were on joint account of himse!f and 
the co-charterer. 


Where the master agrees for a specific sum, half 
of a stipulated freight, to victual, man and nay- 
igate the ship on certain voyages under the 

irection of the owner, the master is not owner 
or part owner for the voyage. 


The shipper of cargo is not entitled to salvage 
earned in the voyage, unless the stoppage and 
deviation were authorized by him. Under 
other cirumstances his only remedy for any 
loss occasioned by the stoppage and deviation 
is against the master and owner. 


The grounds on which salvage is allewed to the 
owner of the ship stated, and the distinction he- 


| The charter party was in substance as 
| follows : 

“This charter party, made and concluded 
‘upon in the city of Boston the twentyfifth day 
|of April in the year one thousand eight hun- 
| dred and thirtyeight, between Samuel C. 
| Hunt owner of the brig Olive Chamberlain 
| of Boston of the burthen of two hundred and 
| six tons, or thereabouts, register measure- 
| ment, now lying in the harbor of Boston, of 
| the first part, and John Dyer and Samuel 
| C. Hunt of the second part, Witnesseth, 
that the said party of the first part, for and 

in consideration of the covenants and agree- 
| ments herein after mentioned, to be kept and 
| performed by the said party of the second 
part, doth covenant and agree on the 
freighting and chartering of the said vessel 
unto the said party of the second part, for a 
voyage from Boston to the Havana in the 
Island of Cuba and back to Boston on the 
terms as following, that is to say: 
'  First,—'l he said party of the first part 
| doth engage that the said vessel in and dur- 
|ing the said voyage shall be kept tight, 
stanch, well fitted, tackled, and provided 
with every requisite, and with men and pro- 
| visions necessary for such voyage. 
«“ Seconp.—The said party of the first part, 
doth further engage that the whole of said 
vessel, (with the exception of the cabin, and 

















— SEL 





ew ts art ERE 





















































166 


American Cases. 





the necessary room for the acconimodation 
of the crew, and the stowage of the sails, ca- 
bles and provisons,) shall be at the sole use 
and disposal of the said party of the second 
part during the voyage aforesaid; and that 
no goods or merchandise whatever shall be 
laden on board, otherwise than from the said 
party of the second part, or their agent, with- 
out their consent, on pain of forfeiture of the 
amount of freight agreed upon for the same. 

“ Turrp.—The said party of the first part, 
doth further engage to take and receive on 
board the said vessel, during the aforesaid 
voyage, all such lawful goods and merchan- 
dise as the said party of the second part or 
their agents may think proper to ship. 

“ And the said party of the second part, for 
and in consideration of the covenants and 
agreements to be kept and performed by the 
said party of the first part, doth covenant and 
agree, with the said party of the first part, 
to charter and hire the said vessel as afore- 
said, on the terms following, that is to say: 

‘“ First.—The said party of the second part, 
doth engage to provide and furnish to the said 
vessel, cargoes or ballast sufficient to pro- 
ceed to sea, 

“ Seconp.—The said party of the second 
part, doth further engage to pay to the said 
party of the first part or his agent for the 
charter or freight of the said vessel during 
the voyage aforesaid, in manner following, 
that is to say: fifteen hundred dollars for 
the voyage out and home, one half to be con- 
sidered as earned on arrival in Havana ; to- 
gether with all foreign port charges and pi- 
lotage. The remaining half to be earned on 
delivery of a cargo in the United States ; 
the whole payable in Boston, the port char- 
ges in the Island of Cuba to be paid there 
free of commission. 

“ It is further agreed between the parties to 
this instrument, that the said party of the 
second part, shal] be allowed for the loading 
and discharging of the vesse) at the respec- 
tive ports aforesaid, lay days as follows, that 
is to say: twenty five running lay days from 
her entry in Havana, and in case the vessel 
is longer detained, the said party of the sec- 
ond part agrees to pay tothe said party of the 
first part, demurrage at the rate of twenty 
Spanish milled dollars per day, for every day 
so detained, provided such detention shall 
happen by default of the said party of the 
second part or his agent. 

















“It is also further understood, and agreed, 
that the cargo or cargoes shall be receive, 
and delivered alongside of the vessel, within 
reach of her tackles, or according to the cus. 
tom and usages at the ports of loading and 
discharging. 

“Tt is also further understood and agreed, 
that this charter shall commence when the 
vessel is ready to receive cargo at her place 
of loading, and notice thereof is given to the 
party of the second part, or his agent. It 
is further understood and agreed that the 
party of the second part may send the brig 
to one or more ports in the Island of Cuba 
by paying demurrage as aforesaid from and 
after the twenty five lay days aforesaid have 
expired: and should the brig proceed toa 
southern port of discharge the vessel will 
receive demurrage from the delivery of her 
cargo at a southern port until her final dis- 
charge in Boston. Should the brig take 
freight to Europe according to instructions 
this charter party to be considered null and 
void. 

“To the true performance of ail and every 
of the foregoing covenants and agreements, 
the said parties each to the other, do hereby 
bind themselves, their heirs, executors, ad- 
ininistrators and assigns, (especially the said 
party of the first part the said vessel, her 
freight, tackle, and appurtenances; and the 
said party of the second part the merchandise 
to be laden on board,) each te the other, in 
the penal sum of fifteen hundred dollars. 

“In witness whereof, the said parties have 
hereunto interchangeably set their hands and 
seals, the day and year first above written. 

SAMUEL C. HUNT. 
JOHN DYER.” 


The master’s deposition was also taken 


and used in the cause. From that deposi- 
tion it appeared that he commanded the brig 
on the voyage from Boston to the Havana 
and back again in the summer of 1838, on 
which the salvage was earned, by bringing 
the ship Nathaniel Hooper, which was found 
derelict at sea, into the-port of Boston. He 
sailed the brig under a verbal contract with 
Hunt, similar to a contract reduced to writing 
which had been made between him and 
Hunt in the next preceding voyage, and ° 
which he annexed a copy as follows—*“ Bos- 
ton, January 10, 1838. It is agreed between 

C. Hunt, and Zacheus Holmes, that the 
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said Zacheus Holmes shall receive from S 
C. Hunt the sum of seven hundred and fifty 
dollars, being one half the charter for said 
brig for a voyage from Boston to the Havana 
and back, with the demurrage for sailing, 
victualling and manning the brig Olive 
Chamberlain, together with half cabin freight 
and all passage money after deducting half 
port charges in Boston as is customary. 
(Signed) Samuel C. Hunt.” He also received 
orders for the voyage signed by Hunt and 
Dyer as follows : 


« Charlestown, April 24, 1838. 

“Capt. Zacheus Holmes. Sir—You being 
master of the brig Olive Chamberlain, now 
loaded for Havana in Cuba, we wish you on 
your arrival at that place to advise with John 
Morland, Esq. as to the state of that market. 
We also wish you to dispose of our shipment 
to the best advantage ; first obtaining the 
assistance of Mr Morland if his services can 
be had to our interests. We further wish you 
to obtain a cargo of molasses on the account 
of us or the brig, provided you can without 
paying more than 3 1-2 rials for a good sweet 
article. In case you do not get a cargo as 
aforesaid, you are at liberty to take freight 
for the United States. We also give you 
further liberty to draw on us at sixty days 
for an amount sufficient to pay the balance 
which you may need fora cargo of molasses 
after paying in the net proceeds of your 
outward cargo. In such case you will sign 
your bills of lading in favor of Samuel C. 
Hunt, and draft on the same, which draft we 
both agree to protect. You will please be 
particular in stowing your cargo and have it 
well fastened under deck. 

“In case of no cargo or freight to the Uni- 
ted States, you are at liberty to take freight 
to Europe, providing one offers at a high 
rate. We also give liberty to go to Mariel 
or other places of about equal distance if for 
our interests. 

“ Wish for you to advise us of your doings 
as often as convenient. 
SAM’L C. HUNT. 
JOHN DYER.” 


The brig went on the voyage, and took 
on board at Havana a return cargo for Bos- 
ton on the joint account of Hunt and Dyer; 
and the salvage was earned on the return 
voyage. The master also testified that his 
Contract to sail and victua] and man the brig 





was wholly with Hunt, and he looked to him 
alone for pay; and that he acted for Hunt 
and Dyer only as to the cargo. The re- 
turn cargo was purchased with funds sent out 
on the outward voyage. 


Upon this state of facts, Betton, of counsel 
for Dyer, made two points. 1. That Dyer 
was, under the charter party, joint owner of 
the brig for the voyage, and entitled to share 
in the salvage. 2. If not, that he was joint 
owner of the cargo and was entitled to sal- 
vage for that in common with Hunt. 


Beiton in support of his points argued as 
follows : 

In April 1888, Samuel C. Hunt was the 
owner of the brig Olive Chamberlain, of the 
value of $8000. Zacheus Holmes was a 
master mariner, who had sailed her on 
some occasion previous, at half profits, he 
victualling and manning. John Dyer was a 
capitalist, and willing to furnish means to 
any enterprise, which might aid his neigh- 
bors and benefit himself. A voyage was 
concerted among these three persons and is 
evidenced by the charter party, the joint let- 
ter of instructions, and the deposition of 
Capt Holmes. Holmes swears that he made 
the bargain with Hunt in the presence of Dyer, 
as to the sum for which he would victual, 
man and sail her, which was the sum of one 
half the charter $750, and one half the de- 
murrage. Hunt and Dyer, by the charter 
party, were to furnish a cargo or ballast to 
go tosea. The brig, by the letter of instruc- 
tions of Hunt and Dyer was to go to Havana, 
&c. for a cargo, and Captain Holmes, as 
agent for Hunt and Dyer, was directed to 
purchase a cargo of molasses, if he could 
purchase at a certain rate: and to pay for 
the same in part by the articles sent out by 
them, as cargo, and in part by bills, which 
Hunt and Dyer by the aforesaid letter agreed 
to meet. If he could not purchase a cargo 
of molasses, then by the charter party and the 
instructions, the captain was to take a 
freight for the United States. If these both 
failed, he was at liberty to take a freight for 
Europe. 

Here were joint orders, in relation to the 
employment of the brig, the purchase of the 
cargo and the obtaining of freight, dated 
April 24, 1838. Another paper was drawn 
up, called a charter party, dated April 25, 
1838, in which Hunt agrees to become joint 
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charterer with Dyer, and they are to pay for 
the brig victualled and manned and sailed, 
for the voyage or voyages, to Havana, &c. 
and back to the United States, cargo or no 
cargo, freight or no freight, fifteen hundred 
dollars; one half of which sum is for the use 
of the brig; the other half for the victualling, 
manning and sailing, that is, Hunt was to fur- 
nish the brig for $750, and Dyer was to pay 
for the victualling, manning and sailing, $750. 
The foreign port charges and demurrage 
were to be shared equally. The profits of 
the expedition were to be upon the cargo, or 
freights obtained, and to be shared equally, 
by the charter party. Hunt and Dyer were, 
by this agreement, called a charter party, 
to have the whole use, benefit and profit of 
the brig, so far as it could be-appropriated to 
cargo or freight. 

Captain Holmes obtained 35,850 gallens 
molasses, value at 32 cts. $12,472 00 
1 Box Sugar 426 lbs. at 13 55 
36,500 Segars, on freight, supposed 

to be worth, 16,— 584 ° 


$13,111 76 
as stated by Mr Hunt and admitted to be 
correct by Dyer. The molasses and sugar 
for account of Hunt and Dyer as purchasers, 
and the segars on freight. 

Here was a joint undertaking of mercan- 
tile adventure by Hunt and Dyer. The ves- 
se] was put into common stock, at $750, for 
the use, and Dyer was to pay for victualling, 
manning and sailing, $750, and demurrage 
and port charges to be paid equally. He was 
to sail on joint account, in their joint employ. 

I stbmit, that the joint letter was the ap- 
pointment of the captain, who was to victual, 
man and sail for a round sum, to wit; $750, 
being one half the charter, and demurrage, 
as he states in his deposition. It also makes 
him supercargo. I submit, then, that the 
reasonable construction of all the evidence 
taken together is, that Hunt and Dyer were 
owners for the voyage. That Hunt divest- 
ed himself of the character, and responsibil- 
ity of owner, and stands in the character 





In the case of Howe v. Groverman, (| 
Cranch 214) the question turned upon the 
fact, as to the ownership for the time being, 
that the vessel itself was not let, but only 
the tonnage. 

In this case, there was a letting of the yes. 
sel itself by Hunt, or an agreement that he 
and Dyer would have the whole use for al! 
beneficial purposes, and Holmes was let jn 
under a special contract; Hunt thereby dj. 
vesting himself of the character of owner, and 
assuming the character of joint charterer. 
Hunt is not in possession as owner. 

The distinction between letting the vesse| 
and taking freight will be found in Abbot on 
Shipping 253; in Coggs v. Barnard and in 
Cushing’s Pothier on Contracts Art. 1 sect, 
25, page 14, 15and 16; Lex Mercatoria Amer- 
icana, page 103, remark on the case of Parish 
v. Crawford. 

The general rule is, that in a freighting 
ship, that is, where freight is taken by the ton, 
or by measurement, or by the piece, the own- 
ers of the freight, as such are not eutitled to 
salvage. 

One reason is, the owner of the vessel is 
in pessession as owner, with all the responsi- 
bilities of owner, and the captain is his ser- 
vant, put in by him and liable at any moment 
to be dismissed by him, and the owner is lia- 


ble for any deviation or other misconduct of 


the captain. 

I have endeavored to show, that such was 
not the case here. 

Another reason is, that it might bring, un- 
necessarily, too many parties before the 


| court, but the court say that this rule is not 


absolute, but is in the discretion of the court, 
in Bond v. the Cora, (2 Washington’s Rep. 
85,) and here, Hunt and Dyer elaim in the li- 
bel, salvage as joint charterers of the Olive 
Chamberlain and joint owners of the cargo 

Here, the owner of the vessel] would not 
be liable for supplies furnished the vessel, 
according to Holmes’ deposition and the other 
papers. Cutler v. Winsor, (6 Pickering 
335) Thompson v. Hamilton, (12 Pickering 
425.) And as to freight taken, there was 1 


and with the responsibility of joint charterer of | privity of contract between Hunt as owner 
the vessel, as he is joint owner of the cargo, | and the shippers.—The contract was be- 


with Dyer. 
tract, and not as the servant or agent of the 
owner of the vessel as such—as appears by 
his deposition—and could not be removed by 
Hunt. 


Holmes was in by special con- | 


tween Hunt and Dyer as charterers, owners 
pro hac vice, by Captain Holmes, their agent 
and supercargo, and the shippers. James °- 
Jones, (Abbot on Shipping 27 and 28 ; Jacob- 
son’s Sea Laws, 213 and 214.) 





— =< Se FD ees lmlUCUU 


American Cases. 


169 





Hunt, therefore, I submit, was not in pos- 
session as owner; was not liable for supplies 
as owner and was not responsible, at least 
to Dyer, for the misconduct of the captain, 
as owner. 

If, then, upon the evidence of the agree- 
ment, called a charter party, and the joint 
letter of instructions, and Captain Holmes’ 
deposition, Hunt has divested himself of 
the character and responsibilities of owner, 
as it respects Dyer, and stands only as joint 
charterer, the salvage awarded to the own- 
ers of the Olive Chamberlin and cargo is 
to be equally divided between Hunt and 
Dyer. 

2d. But if the court should be of the opin- 
ion, that upon the legal construction of the 
evidence, Hunt remained owner of the ves- 
sel, pro hac vice, then the share of the brig, or 
the ratio, which the value of the brig bears 
to the value of the brig and cargo, will be- 
long exclusively to Hunt. And the next 
question is to whom the salvage allowed for 
the value of the cargo will belong. Of the car- 
go, Hunt and Dyer are stated in the libel to be 
joint owners, (and this is proved by Holmes,) 
except the segars, which they carried on 
freight. 

Salvage is allowed for the property put at 
risk.—The court never allow the captain 
salvage for property by him put at risk. 
They do not allow hjm to become insurer. 
They do not encourage him to jeopardize his 
owner's cargo, and go a wrecking—His de- 
position is not evidence for himself, but only 
between Hunt and Dyer. He is allowed 
something for personal services, &c. Those 
positions are so universal in the books, as to 
need no citation of cases. Here the proper- 
ty was put in imminent hazard. The brig 
was leaky, and was left very short handed. 
It appears by the letter of instructions, and 
the deposition of Captain Holmes, taken by 
agreement of the parties and to be used for 
these questions that in every thing relating to 
cargo and freight he was agent of the char- 
terers, Hunt and Dyer. In navigating &c. 
he was his own agent under his contract. 
In committing the deviations, and saving the 
Nathaniel Hooper and cargo, and jeopardiz- 
ing the cargo of the Olive Chamberlin, he 
acted as agent of Hunt and Dyer: and Hunt 
would not be liable in case of loss, as owner, 
to Dyer. The Blaireau, (2 Cranch 240.) 

Holmes held the capacity of supereargo. 

22 








For his powers, see laws on charter parties 
78 and 319 ; Oliver’s Law Summary, page 321 
and 343, and the case of the Blaireau. 

The case of the Blaireau goes farther, 
than I contend for. Salvage was there given 
to one of the owners of the cargo, because 
his partner was on board the saving vessel, 
and did or was presumed to have assented 
to the attempt at salvage, and had thereby 
discharged the owner of the vessel from lia- 
bility in case of loss. Now, a partner in a 
mercantile adventure could not as general 
copartner, bind his partner in a wrecking ad- 
venture without his knowledge and consent, 
it not being within the scope of the co-part- 
nership business, but yet the absent partner, 
as well as the present one, drew salvage in 
proportion to the value of |.is interest in the 
cargo. 

In the case of the Jefferson in New York, 
cited by Judge Washington in his reports 
page 85, the owner of the ship was part 
owner of the cargo, and the captain was 
owner of the remainder of the cargo. The 
salvage was distributed in proportion to the 
value of the property put at risk. 

Hunt by his several contracts with Dyer 
and with Holmes took care to divest himself 
of the liabilities of owner, and why should he 
claim the exclusive right to the advantages, 
profits and God-sends of the voyage ? 

Dyer, then, is entitled, if not to half the 
salvage awarded to the owners of the Olive 
Chamberlin and cargo, certainly to the ratio 
of half the value of the cargo, to the value 
of the brig and cargo. 


Choate, for Hunt, argued e contra as fol- 
lows: 

The question here is as to the right of Dy- 
er toa part of the salvage awarded to the 
brig Olive Chamberlain, her owners, officers 
and crew. 

The facts, upon which it is to be determin- 
ed, are supplied by the evidence introduced 
by Dyer, that is to say, the instrument called 
a charter party—the letter of instructions, 
and the deposition of Holmes taken and 
offered by Dyer. 

The circumstance, that Dyer unites in the 
libel with the others, is by express agree- 
ment, to benefit or prejudice nobody. He 
claimed—and to avoid expense—he was unit- 
ed in the libel, without prejudice. 

We resist the application of Dyer, on the 
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general ground, that, upon the proofs sup- 
plied and relied on by him, he is in point of 
law, a mere shipper of goods, on board a ves- 
sel navigated by Hunt’s agent, for whose acts, 
in the course of navigation, Hunt is respon- 
sible to Dyer. 

In cases, where a party ships goods in 
another’s vessel, and has a claim upon the ow- 
ner, for the deviation of the captain, if injur- 
ed by it, he is not entitled to salvage. This 
never was doubted, Bond v. The Cora, (Pet. 
Ad. 377.) also (same book 67) Taylor et al. v. 
the Ship Cato. ‘The sole question is, there- 
fore, whether in this case, the captain was so 
far the agent of Dyer, that Dyer could not 
claim on Hunt, for the deviation of the cap- 
ai n. 

The general rule, or prevailing practice 
in the Admiralty, seems to have been to hold, 
as between owners of ships, and those who 
take them for freight or charter, that the lat- 
ter are not entitled to salvage. ‘So express- 
ly declared in 1 Pet. 77, ubi supra. 

An inspection, of what is called the char- 


ter party, in this case, conclusively evinces, | 


that according to settled distinctions upon 


the subject, Dyer is not owner of the ves- 
sel, nor joint owner pro hac vice and that the 
captain, in the specific matter of navigating | arrival . 


the vessel, is not his agent—but the general 
owner's, 

The general owner, Hunt, is to transport 
the cargo by his own men, hired, paid, and 
provisioned by himself. 

For this, he is to be compensated by the 
freight or in freight. 

In so far as the sale of outward, or pur- 
chase of homeward cargo is concerned, he 
and Dyer are jointly interested. But the 
matter of transportation and navigation is 
wholly Hunt’s. He furnishes a vessel, keeps 
her in repair, hires her officers and men, 
may hire any captain he pleases, and any 
crew, pays and provisions them. It is plain, 
that, on this contract, Hunt is required to 
hire no particular individual. He may put 
any body on board, and Dyer cannot inter- 
pese. Ifso, Hunt assumes the responsibleness 
of their behavior. 

The claimant, Dyer, puts in Holmes’ dep- 
osition, but it is decisive against him. He 
proves, that so far as navigating the ship is 
concerned, Holmes is Hunt’s sole agent, and 
that he acts for Dyer also, only in “port, in 
procuring and disposing of cargo. Just so, 


it may be in the commonest case of a ship- 
ment of the smallest quantity of goods in x 
general ship. There the captain is the 
agent of the shipper, or may be so, and his 
agent only, or may be so, in disposing of the 
adventure. In sailing the ship, he is not. 
Holmes svears, that Hunt alone contracted 
with him. He contracted with him, for him- 
self, not for himselfand Dyer. He looked to 
Hunt only for his pay. He sailed the ship 
for him. It is impossible to maintain, that 
in the deposition, there is anything to control 
unfavorably to Hunt, the effect of the charter 
party. 

The letter of instructions proves that Dy- 
er does not intermeddle with the sailing of 
the ship. ‘I'his is not the appointment of the 
captain. This is not a contract of hiring the 
captain. That appointment was made by 
another contract between Hunt and Holtmes, 
and that fixed the rule and mode of Holmes’ 
compensation. But .this letter is addressed 
to Holmies, only, in his capacity of an agent 
to dispose of or buya cargo. It presupposes 
him captain, by another bargain. It says 
nothing of his manner of performing the voy- 





age. It does not even admonish him to 
make dispatch. It begins with him on his 


} 


Now, a comparison of this charter party 
and these proofs with Marcardier v. Ches. 
| Ins. Co. (8 Cranch 39;) Me Intyre v. Bowne 
_(1John. R. 229;) Hallet v. Col. Ins. Co. (° 
| John. R. 272;) Cheriot v. Barker (2 John. R 
346 ;) Fletcher v. Braddick (5 B. & P. 182,) 
Sehooner Volunteer (1 Sum. R.556) and Certain 
Logs of Mahogany, (2 Sum. R. 589,) seems to 
leave no doubt, that the general owner re- 
mains the owner for the voyage ; that the cap- 
tain is his agent, and that he is responsible 
for his acts. 

The charty party in (8 Cranch 39,) ut su- 
pra, is exactly this charter party. I forbear 
to comment on that er the other cases. 
There reallyseems to be no room fora question. 

It is said, that Hunt, by his contract with 
Holmes, relieves himself from his responsi- 
bilities as owner for this voyage; and the 
case in 6 Pick. R. 335 is cited. 

The truth is, that this arrangement be- 
tween Hunt and Holmes does not, in the 
slightest degree, affect Dyer’s right, on the 
charter party, to treat Holmes as Hunt's 
agent. By that instrument, Hunt is to sail 
the ship. He is to man her. Whomsoever he 
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may put on board, and by whatever contract, 
as between Dyer and Hunt, they are Hunt’s 
agents when on board. From this re- 
sponsibility and this relation, Hunt cannot 
exempt himself, by any species of contract 
with the men whom he hires. 

But I deny, thateven as between Hunt 
and Holmes, Holmes is so far owner as to 
exempt Hunt from responsibleness for his 
acts, or from his general responsibleness as 
owner. ‘ihe case, between those parties is 
no more than this: Hunt has made a can- 
tract of affreightment with Dyer, by which 
he is to man, provision, and sail a vessel, on 
a given voyage, for a given freight. He 
then. hires Holmes for that specific adventure, 
and agrees to pay him a specific sum for 
supplying the men and provisions, and taking 
command. This contract is made subse- 
quently to the charter party and the operation 
is to leave Hunt in possession, and naviga- 
ting his own vessel, by a master hired for the 
specific enterprise. As tothe world, but 
certainly as to Dyer, Hunt remains the ow- 
ner, acting by an agent. 


Story J.—The first question, which 
arises, is, who was owner for the voyage. 
It has been suggested, that perhaps Holmes 
inight, under the special agreement, be deem- 
ed owner for the voyage, upon the authority 
of Cutler v. Winsor, (6 Pick, R. 335,) and 
Thompson v. Hamilton, (12 Pick. R. 425,) 
although the point was rather hinted at, than 
made. Without meaning in the slightest 
degree to doubt or impugn the decision in 
these cases, I think, that I may say, that 
they go to the very verge of the law on this 
subject. Perhaps they will be found not ea- 
sily reconcileable with some of the English 
authorities, where a sharing in the profits, or in 
the net earnings of the vessel has been thought 
to make the voyage a partnership adventure, 
amd the master and owner of the ship to be 
joint owners thereof for the voyage.' But the 
present case is clearly distinguishable from 
those cases, as the owner contracted to pay 
the master a specific sum for thie voyage, for 
sailing, victualling, and manning the brig, 
with demurrage, and half cabin freight, &c., 
subject to certain deductions, It was, there- 
fore, a mere mode of compensation of the 
master, like a contract for a share of the gross 
earnings of the voyage, the owner retaining 


' See Dry v. Boswell (Camp. R. 329.) 





the sole control and direction of the voyage 
for his own purposes. The point, however, 
is not material to the decision of the claim 
of Dyer; for whether the master or Hunt 
were owner for the voyage, unless he, Dyer, 
was also owner, he could not participate in 
the salvage awarded to the brig. 

The question then arises directly in 
judgment, whether Dyer was a part owner of 
the brig for the voyage under the charter 
party. It appears to me clearly, that he was 
not. In whatever light that instrument is 
viewed, it is but a contract for freighting 
and chartering the brig for the voyage 
Havana and back again to Boston, to carry 


| cargoes for the joint account of Hunt and 


Dyer. Hunt was to equip, man and provi- 
sion the vessel for the voyage; and the 
whole of the vessel was not jet for the voy- 
age; but the whole, with the exception o° 
| the cabin and necessary accommodations for 
_the crew and the stowage of the sails, cables 
_and provisions, was to be “ at the sole use and 
disposal” of Hunt and Dyer jointly; and 
| Hunt engaged to take and receive on boarc 
| all lawful goods, which Hunt and Dyer, on 
their agents, should think proper to ship. 
| Hunt and Dyer covenant (and though at law, 
the covenant being with Hunt, would be in- 
capable of being enforced, yet in a court of 
equity it would be held valid and binding) 
| to furnish cargoes and to pay fifteen hundred 
| dollars for the. voyage out and home, with 
| the port charges and pilotage. It seems to 
;me, that the whole structure of the charter 
| party manifestly contemplates,that as between 
| Hunt and Dyer, Hunt is to remain sole owner 
| for the voyage, and that all his covenants 
require, that he should be so treated. He is 
to appoint and pay the master and crew, and 
provision the vessel; he is to retain posses- 
sion of her; and to have an exclusive posses- 
sion and right to her cabin and other parts 
for the accommodation of the crew and 
equipage ; and he is to receive and deliver 
the cargoes. The. case, therefore, falls en- 
tirely within the reasoning of the Supreme 
Court of the United States in Hooe v. Gro- 
verman (1 Cranch R. 214,) and Marcardier v. 
TheChesapeake InsuranceCompany, (8 Cranch 
39,) and must be governed by the 
authority of those cases. I had occasion 
to consider the bearing of those cases 
in The Volunteer, (1 Sumner R. 566); 
and to that decision [ deliberately ad- 
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here. I am aware of the decision in the 
King’s Bench and the House of Lords in 
Colvin v. Newbury, (8 Barn. and Cresw. 166, 
and 6 Bligh R. 137, 189,) which is distin- 
guishable from the present. But if it were 
not, I should, upon reason, as well as the 
authority of the Supreme Court, follow out 
the doctrines in 1 Cranch, 214, and 8 Cranch, 
39. The mere fact, that the vessel sails 
under a charter party, does not divest the ab- 
solute owner of his right to salvage, or entitle 
the charterer to salvage, unless lie thereby 
becomes owner for the voyage. The case 
® The Blaireau, (2 Cranch R..240,) suffi- 
ciently establishes this position. 

The next question is, whether Dyer, as 
joint owner of the cargo with Hunt, is entitled 
to share in the salvage. And, here, we 
must meet the case exactly, as if Hunt were 
a stranger, and had no interest in the cargo. 
The question, therefore, resolves itself into 
this, whether the owner of the cargo, whose 
property is thus put at risk without his own 
consent, by a stoppage or deviation from the 
voyage for the purpose of earning salvage, is 
entitled to share in that salvage. In the 
present case, Hunt was not on board of the 
brig at the time of the stoppage or deviation, 
or assenting thereto; and, therefore, Dyer 
cannot claim any title to share in the salvage 
upon the ground, that he by his partner as- 
sented thereto, and so would be in the same 
predicament with the joint charterers and 
owners of cargo (Christie and Young,) in the 
case of the Blaireau. As to Dyer, therefore, 
the stoppage was a clear deviation, and if the 
cargo had been subsequently lost, Hunt, in a 
court of equity if not at law, would have 
been responsible, as ship owner, to Dyer for 
the full amount ef that loss. Has he, then, 
any title to share in the salvage ? 

In the case of the ship owner, we all 
know, that he is now universally held entitled 
to share in the salvage, upon the general 
ground, that by the stoppage and deviaticn 
the ship and the cargo (whether the cago be- 
long to the ship owner or not)are put complete- 
ly at the risk of the ship owner ; and therefore 
as he runs the risk, he ought to share in the 
salvage. If this were the sole ground of the 
maritime rule on this subject, it would be 
difficult to distinguish the case of the owner 
of the ship from that of the owner of the car- 
go. In each case the property of the owner 





is put at his own risk, and (it is said) without 
his consent. In each case (it is also said) 
there is a remedy over against the master by 
the owner of the ship for the deviation ; and 
against both of them by the owner of the 
cargo for the same wrongful act. If this be 
true, and there be nothing farther, the dis- 
tinction between the owner of ship and the 
owner of cargo would seem to be almost, if 
not entirely, evanescent. 

But I apprehend, that there is a foundation 
for aldistinction established upon maritime pol- 
icy, as well as general reasoning. In the first 
place, it is by no means clear, in the case of 
a deviation by the master for salvage, al- 
though the underwriters are discharged, yet 
that the master, if he has acted in good faith, 
and in the exercise of a sound discretion, is 
responsible to the ship owner for any subse- 
quent loss occasioned thereby. It is the 
universal custom, I believe, of all maritime 
nations, to encourage salvage services and to 
give suitable rewards, therefor, for the very 
purpose of protecting commerce and naviga- 
tion upon the high seas, against the extraor- 
dinary perils incident thereto. Every mer- 
chant has a deep interest in maintaining 
this doctrine in its fullest extent, if I may 
so say, in the language of the Admi- 
ralty upon another subject, sub mutue vici- 
citudinis obtentu. I have not supposed, that 
the master of a ship was by the nature and 
duties of his office precluded from rendering 
such services; or that any thing short of a 
positive prohibition of the owner, could 
take away or control his discretion as to the 
time, and the manner, and the circumstances, 
under which such salvage services ought to 
be undertaken. On the contrary, I have al- 
ways supposed, that the master had an im- 
plied authority, from the nature of his office, 
to render such services, giving a proportion- 
ate share and benefit to his owner, in all 
cases where he should deem it to be for the 
interest of hisowner. It is upon this ground, 
and this ground only, in my judgment, that 
the owner of the ship can ever entitle 
himself, in an equitable view, to any sal- 
vage whatever, at least, to any salvage be- 
yond the mere compensation for the risk, or 
the premium of insurance lost. And if ever 
a case should occur, (which I can hardly 
suppose) in which a ship owner should pro- 
hibit his master from rendering salvage ser- 
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vices, I, for one, should hold him bound to | his security and indemnity. ‘ihe master is 
this limited compensation, and leave him | under little temptation to deviate from his 
to the scanty fruits of his own selfishness, | duty against the shipper, unless he may 
and illiberality. The salvage ordinarily due | thereby promote the interest of the ship own- 
to the owner, would, in such a case, most | er, as well as of himself. But at all events 
properly be awarded to the master, since he the shipper is content, from the very nature 
would then have borne the whole risk and | of his contract for the shipment, to rest sat- 
burthen of the enterprise. ‘isfied with the ordinary responsibility of the 
There is doubtless another auxiliary | owner and master of the carrier ship, for his 
ground, upon which the maritime law pro- | indemnity against losses occasioned by the 
ceeds, as amatter of policy. Itis, that by the | misconduct of either. 
owner’s becoming entitled to share liberally | Thus far, the point has been considered 
in the salvage, the master is under no temp- | ypon principle. But how stands the case 
tation to deviate from his proper duty to his | ypon practice and authority? In the first 
owner by any undue hopes of selfish gain, or by ‘place, although the case must be of fre- 
assuming uureasonable or unjustifiable risks. | quent occurence in suits for salvage it does not 
The maritime policy, therefore, which thus | appear, that any such general claim has ever 
links his own interests to those of his owner, | heen allowed in practice, or by courts of jus- 
is as wise, as it is beneficent. It gives a) tice. ‘The omission to make any such gen- 
security to the owner against any abuse of | eral claim, unde: such circumstances, cannot 
the master’s authority, by making the interest | hut be very significant, and expressive of the 
of the latter subordinate to that of the for-| general sense of the community. In the 
mer. _next place, not only is there no authority in 
# Now, in respect to both of these considera- | favor of such a general claim, but there are 
tions the case of the owner of the ship differs | authorities directly against it. In the case 
from that of the owner of the cargo. The mas- | of Bond v. Brig Cora (2 Peters Adm. Rep. 
ter isthe general agent of the owner of the ship ; / 361,) the learned Judge of the District Court, 
but he is only the special agent of the owner | and afterwards on appeal my late brother, 


of the cargo, tou carry the same to the port of | 
destination. He has, therefore, no implied | 
authority from the latter to deviate from the | 
voyage for salvage purpcses; and the gen; | 
eral contract of the ship-owner and mas- 
ter is to deliver the goods at the port of des-_ 
tination, the perils of the seas, and the acts | 
of God, only excepted. The salvage service 
falls within neither predicament, if it is to 
save property, and not merely to save life. 
In the latter case, Christianity imposes a 
higher duty, the duty of saving life, if prac- | 
ticable, by any reasonable sacrifice. It is | 
impossible, therefore, to infer any consent of | 
the owner of the cargo to the salvage ser- | 
vice, which alone would furnish a sufficient | 
ground for him to share in the reward. 
Neither does the maritime policy, as to | 
temptations of the master to deviate for his | 
own selfish objects, apply to the shipper of | 
goods, as it does to the owner of the ship. 
The former has the double secutityof the ship- | 
owner and the master, to compensate him for | 
any unjustifiable deviation ; the latter must rely | 
solely on the pecuniary ability of the master, | 
and the just confidence reposed in him, as | 


| full argument against the claim.' 


Mr Justice Washington, whose judgments 


‘upon all subjects are entitled to very great 


weight, from his patience of research, and 
sound discriminating learning, decreed upon 
I follow 
his reasoning with an undoubting approba- 
tion; and think, that it satisfactorily estab- 


Jishes the doctrine, that in ordinary cases the 


shipper of cargo is not entitled to share in 


‘the salvage, unless indeed, hé has expressly 


assented to the deviation, and thereby releas- 
ed the owner of the ship from his responsi- 
bility therefor. My opinion, therefore, is, 
that Dyer is not in the present case entitled 
to any share in the salvage, and his claim 
ought to be dismissed.” 





'In Taylor v. The Ship Cato, (i Peters’s Adm. R. 
48, 66, 67.) Judge Peters also rejected the claim of 
the shippers of goods. 


2 In noticing the claim of the salvors in the case of 
the ship Nathaniel Hooper, formerly, (2 LawReporter, 
31,) we stated that there was an appeal from the de- 
cree of the District Court. It is proper to remark, 
that the question as to the amount of salvage was 
subsequently adjusted by the parties, the whole sum 
awarded on ship and cargo being, by agreement, 
$25,000.—Ep1tor. 
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express notice to the defendant’s lessor, or to 
the lessor’s vender who was also a purchaser 
of the land fora valuable consideration. The 
plaintiff is the lessee of the widow and de. 
visee of Thomas. It was distinctly proved 
that the defendant had carried passencers 
for hire from his own land on the opposite 
shore to the landing in dispute ; and the jury 
under the direction of the court, found a ver. 
dict for the plaintiff. 


SUPREME COURT. 


PENNSYLVANIA, 1839. 
Bird v. Smith. 


la Pennsylvania there cannot be a ferry by pre- 
scription; nor can an exclusive right of trans- 
portation across the streain be gained in anolo- 
gy to the statute of limitations, by twentyone 
years exclusive use. 


Betwixt the shores of a public river, an exclu- 
sive right ean be gained only by a legislative 
grant, the only advantage had by the riparian 
owners being derived from theig power tocon- 
trol the subservient right of embarcation and 
landing. 

A presumptive grant of a landing on the soil of 
another, arises from twentyone years adverse 
enjoyment, the conclusiveness of the right 
being determinable by the object of the grant. 


The cause was argued here by Woodward 
for the plaintiff in error, and Wright for the 
defendant, on points specifically assigned for 
error; that sufficiently appear in the opinion 
of the court; which was delivered by 


Gisson C. J.—Some of the points presen. 
ted, are comparatively unimportant; and as 
it is intimated that the cause has not been 
brought here merely for reversal, we have 
turned our attention particularly to those 
which involve principles of right. 


The notoriety of an easement may be such az to 
afford constructive notice of it to a purchaser of 
the land ; especially if the marks of it, when 
not in actual use, are apparent at a glance. 


A certificate and patent from Pennsylvania toa 
Connecticut settler in the seventeen towns, was 
not a new grant but a confirmation of the Con- | 
necticut title, which did not purge the land of 
prior ineumbrances 





Over the surface of a public river, riparian 
‘owners have no peculiar right. Such is the 
_ principle of Carson v. Blazer, (2. Binney 476.) 


Turis writof error to the Common Pleas and Shrunk v. The Schuylkill Navigation 


of Luzerne County, brought up the record of | Company, (14 Searg. & R. 71) whieh seem to 


an action on the case for a disturbance of a | have put the public rights of navigation and 
ferry. The principal facts were these: | fishing onthe same footing. The right of 
Thomas and Stephen Jenkins, under whom | navigation transverse or otherwise, being en- 
the plantiff and the defendant respectively | joyed in common is susceptible of exclusive 
claim, were Connecticut settlers of adjoin- | appropriation only by grant from the public 
ing lots on the right bank of the Susquehan- | to whom it belongs ; and we have consequent- 
nah in the valley of Wyoming; who subse- | ly no such thing as a ferry by prescriptive 
quently submitted their rights to the commis- | right, or presumptive grant of exclusive nav- 
sioners, and received patents from Pennsyl- | igation from length of time. The doctrine 
vania.” Fortyfive years before the present | of nullum tempus alone would prevent a ti- 
dispute, Thomas, who held the upper lot, set | tle drawn from a source so like the statute of 
up a ferry, having for a landing the terminus | limitations, from being set up against the 
of a road to the river at low water mark, a | Commonwealth or her grantee. ‘The foun- 
few perches or perhaps yards above the line | dation, however, of what is nearly as effec- 
betwixt him and Stephen; which, however | tive, is the power which the owners of the 
could not be reached at high or very low | shores have to control the subservient and in- 
water, and on those occasions the passen- | dispensable rights of embareation and lan- 
gers were put ashore on Stephen’s land while | ding. The existence of such a power, over 
the boat was drawn by a tow line along the | even the terminus of a public road, is estab- 
beach to the landing above, subsequently a | lished by Chambers v. Fury(1 Yeates 167.) 
new road was opened for a short distance | Cooper v. Smith (9 Serg’t & R. 26,) and 
through Stephen’s land from the old one to the | Chess v. Manown (3. Watts 219.) The pre- 
point thus used as a lower landing ; for which, | sumptive grant of an incorporeal right, svs- 


and, as some of the witnesses testified, for 
the exclusive right of landing on Stephen’s 
land, Thomas agreed to pay a pecuniary con- 
sideration: of which, however, there was no 





tained as it is by anology to the statute of 
limitations, is founded in an adverse asset- 
tion of right, and can have no place in res- 
pect toa thing of which there can be no al- 
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yerse use ; consequently it can have no place 
in respect to a river which is navigated by 

general licence, pursuant to which the indi- 

vidual does nothing to challenge the gener- 

al right. ‘Ihe principle of these presumptive 

grants, has been carried further in some res- 

pects than the admitted foundation of it 

would seem to warrant; asin the case of 
ancient lights which happen not to be an 

annoyance to the premises they serve to 

overlook, and which would rather encourage 

a supposition of indifference on the part of 
the owner than a want of right to obstruct 
them, inasmuch as no man is bound to en- 
close his ground to prevent the neighbour 
from looking at it. Even as regards acts of 
apparent usurpation, the rule is that they 

must be such as, in their nature, carry with 
them an assertion of right. Thus in Doe 
v. Reed, (5 B. & A. 232,) the jury were not 
allowed to presume a conveyance after a pos- 
session of fifty years as a creditor undera 
judgment; and Chief Justice Abbot added 
that these presumptions had been carried too 
far. Doubtless they have, in some instan- 
ces, where the possession, or use, bore noth- 
ing on its face like a pretension of right. 
In point of reason no lapse of time bearing 
any proportion te the period of the statute, 
ought to require an exertion of a man’s right 
to show that he had not parted with it where 
there was nothing in the situation or pos- 
session of the property to indicate that he 
had; and such is the principle which ruled 
the case of Butz. v. Ilvire (2 Rawle 218,) where 
it was held that the reservation of a right to 
swell water on the land of an adjoining own- 
er, was not lost merely because it had not 
been exerted for thirtytwo years. Yet a 
window which enables the occupant of it to 
pry into the domestic economy of his neigh- 
bor, is a nuisance whose continuance can be 
explained only by a want of right to abate it. 
Perhaps the apparent difficulty of reducing 
all the decisions on this head to princi- 
ples of reason, arises from a tendency in the 
judicial mind to generalize without stopping 
to dispose of specific differences. The 
rights of the parties here, however, are de- 
terminable by the plaintiff's occupancy, not of 
the stream, but of the shore. 

Had the judge, therefore, charged as it is 
imputed to him, that an exclusive right 
might be gained by an exclusive occupancy 
betwixt the shores, he would have been in er- 








ror ; but he pointedly said that no other ad- 
vantage could be had on the water than was 
had from the ownership of the land. But the 
wrong charged in the declaration, is a disturb- 
ance, not of the plaintiff's easement in the land- 
ing, but of an alleged right to an ancient fer- 
ry and hence it is argued, the evidence did 
not support the count. Had there been a 
prayer for direction to that effect, it must 
have prevailed, for the variance would have 
been fatal; but nothing like itis found in 
the record, and, indeed, to have defeated the 
plaintiff on that ground would only have pro- 
tracted the contest by reserving the determin - 
ation the right for another lawsuit. In start- 
ing the point here, the defendant has slept his 
time. 

The title to the locus in quo, is in the de- 
fendant’s lessor, and a material question was 
whether the plaintiff had acquired an exclu- 
sive right to use it by a presumptive grant from 
one of the lessor’s predecessors ; as to which, 
the judge charged that a grant presumed from 
exclusive enjoyment, is also exclusive. 
The extent of the right is doubtless deter- 
minable by the nature of the use; and the 


principle admits of a ready application to , 


positive enjoyment in order to carry the 
right to the extent of it, the difficulty being 
to know whether it may not be carried even 
further by a want of uctual participation on 
the other side. There is a plain implication 
of exclusive right where the full benefit of the 
supposed grant could not be had from a con- 
current enjoyment of it;as in the case of a 
pew barely sufficient to accommodate the 
occupant’s family. In the case of a way, the 
right is not necessarily exclusive, as was ad- 
mitted in Kirkham v. Sharp (Whart. R. 333.) 
The rule seems to be that the grant shall not 
be extended beyond the purpose to be an- 
swered by it; nor ought it in reason to be. 
The presumption being that there was an 
actual grant, there is, no room to suppose the 
grantee paid for, or the grantor parted with 
more than was adequate to the purpose. 
Accordingly in Martin v. Goble (2 Camp. 
322,) a plaintiff who prescribed for a window 
which admitted more light than was necessary 
for the business of a malthouse of which it 
was a part, was not allowed to maintain an 
action for the erection of a wall which shut 
out the excess. The proper enquiry below, 
then, was whether the privilege to land pas- 
sengers on the defendant’s soil, would have 
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been curtailed by a constant use of it; and 
it presented a question of fact which was 
perhaps not of easy solution. The piace 
was used only at high, or very low water; 
and at irregular times of the day. <A com- 
mon landing might be alternately used with- 
out collision by boats plying exactly at 
stated intervals, and even that is barely pos- 
sible; but the difficulty is insurmountable 
where, as on our fresh water rivers, the ferry- 
boat plies whenever a passenger presents 
himself. In all such cases, the jury ought 
to presume the right to be exclusive where- 
ever its value would be Jessened in the least 
degree, by participation. In addition to the 
presumption from enjoyment, there was 
at least parol evidence of an exclusive grant, 
which was also for the consideration of the 


jury. 


notice that the dam flooded the land of a, 
adjoining proprietor; and, as the probability 
of the fact was apparent to the eye, it was 
held that there was enough to lead him to ay 
enquiry. In like manner, was there not 
enough to lead the defendant’s lessor and his 
predecessor to the fact that the land below 
was occasionally used for the business of this 
ferry, when it is considered that the upper 
landing with its road was but a few yards 
above the plantiff’s boundary ; that it was ob- 
vious a boat could not reach it at high or 
low water; and-to meet such a contingen- 
cy, there was a visible landing place with a 
road to it at the locus in quo, the use of 
which must have been suggested by the as- 
pect of the premises. 

It is argued, however, that the certificate 
of the commissioners in 1808, was the origin 





Another material question was whether the 
use of the easement had been so notorious 
as to give notice of it to subsequent purchas- 
ers. At common law, an innocent purchaser | 
of a legal title took it clear of trusts and | 
equities but not of legal conveyances wheth- 
er known to him or not; but our recording 
acts, which designed to make all conveyan- 
ces matter of record notice, put even legal 
conveyances on the footing of equities. An 
actual conveyance of a title to an easement 
is a legal one which admits of registration, 
but a conjectural one coes not; and hence a 
necessity to affect a purchaser of the soil with 
notice of the latter through some other chan- 
nel than the public register. By Billington 
v. Welsh (5 Bin. 129) it was settled that 
possession, to have that effect, must be sev- 
eral, distinct, and so notorious as to strike 
the eye. It was not said that it must be con- 
tinuous and unceasing; nor could the en- 


| 























joyment evcr be so in the case of an ease- 
ment, for it could not be kept so uninterrupt- 
edly in use as to leave the ‘notoriety of it 
without break or interval; and a rule so 
strict as to require it, would extinguish the 
title to it at the coming in of the first pur- 
chaser. The law, however, is not so unreas- 
onable as not to allow of these intermissions 
that are incident to the business to which the 
easement is subservient. Moreover, it is suf- 
ficient, where it exists, that there is something 
in the aspect of the premises to put a pur- 
chaser on his guard. In Alerander v. Kerr, 





(2 Rawle 83) a question was made whether 
the purchaser of a mill was bound to take 





of a new grant which supplanting the Con- 
necticut title, purged the land of its encum- 
brances ; and that it consequently extinguish- 
ed any grant of the easement which existed 
at the time. But the act of 1799 and its 


| supplements were passed, not to extinguish, 


but to confirm the Connecticut title within a 
particular district. The primary one was 
treated as confirmatory in very v. Dailey 
(4 Serg. and R. 281) and that it was not sty!- 
ed so in the Act itself, is probably because 
an obnoxious Act bearing that name, hai 
just been repealed. Its provisions, however, 
were confirmatory. Its declared object was 
to ascertain the settler’s rights for confirma- 
tion by a patent; and it would have been 
strange had not their accessories also been 
confirmed. It is certainly true, that a con- 
veyance on the basis of a Connecticut right, 
was declared to be illegal by the act of 1802, 
and it must be admitted that scruples were felt 
by some of us on that head in Barney v. Sul- 
ton (2 Watts 31) which was consequently put 
upon another point; but from the operation 
of that Act, were expressly excluded all the 
lands in the seventeen townships which were, 
or should be, submitted to the commissioners 
under the Act of 1799. Even had the asser- 
tion of such a title been previously unlaw- 
ful on grounds of general policy, the proviso 
would have implicitly legitimated it in the 
excepted instances. But it was prospective- 
ly legitimated by the Act of 1799 itself, 
which it was not the purpose of the Act of 
1802 in the least to repeal or disturb, for the 
rights of the settlers could not be ascertained 
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without receiving and acting on their con- 
veyances as they might stand at the time. 


The evidences of their title were to be deliv- | 


ered up and deposited in the land office, but 


}ed on the Revised Statutes, Chapter 128 
Sects. 1 and 2, and Chapter 90, Sect. 111. 
It charged, that William M. Hatstat of 


'said Boston, trader, wrongfully intending 


not cancelled ; for a certified copy of one of | and contriving one Phinehas Sawyer unlawful- 
them was allowed to be competent evidence | ly to aggrieve and oppress, with intent that said 
in Carkheeff v. Anderson (3 Binney 4) a case | Sawyer might be arrested on a certain 
which is decisive of the point in the present ; | writ purchased out of the clerk’s office of 
for it is impossible to understand why an in- | the court of common pleas in said county 
cumbrance by grant shall be void while an | by said Hatstat and his partner, one Ephraim 





incumbrance by judgment shall be valid. 

The exceptions to evidence are not sus- 
tained; nor are they of sufficient importance 
to merit a particular consideration. 


Judgment affirmed. 


MUNICIPAL COURT. 


BOSTON, AUGUST TERM, 1839. 
Commonwealth v. Hatstat. 


Proof of an original writ, and that it is pending in 
court, must be by the oath or certificate of ihe 
clerk, or other officer sworn to keep the files 
of such court. But any witness who can iden 
tify an original paper, whether pending in court 
or not, may be examined for that purpose. 


Before an affidavit is read, on which the defen- 
dant ison trial for an alleged perjury; it must 
be first proved, that he appeared personally be- 
oe the justice, or other tribunal, and took the 
cath. 


If a person swears to a particular fact without 
knowing at the time, whether the fact is true or 
false, it 1s perjury. 


If for the purpose of holding a defendant to bail 
in an action on a contract, the crediter, or any 
other person for him, shouid, without due in- 
quiry, and without just cause, make oath that 
he had reasonable cause to believe, that the 
debtor was about to depart beyond the jurisdic- 
tion of the court to which the writ was return- 
able,and not to return until after judgment 
may probably be recovered in such suit, so as 
not to be arrested on the first execution, accord- 
ing to the Revised Statutes Ch. 90 Sect. 111: 
he would expose himself to the charge of per- 
jury. 

Sometimes a fact which is not necessary to be aver- 
red or proved in an indictment, is made muterial 
by an averment, und, therefore, made necessary 


to be proved ; and where such fact is set forth, it} writ which affidavit and 


must be proved as alleged. 


When a former judgment of acquittal or conv ic- 
tion is pleaded in bar to a second indictment 
for the same offence ; it must appear, on com- 
parison of the records, that both are for one and 
the same cause. 


Tats was an indictment for perjury, found- 


iy 


litcomb, dated the twentyfifth day of March 
last, returnable to said court, on the first 
| Tuesday in July next, which writ was in due 
‘form of law against said Sawyer and one 
| Dennett his partner in business, and was an 
| action on an alleged promise to pay $32 to 
‘said Titcomb and Hatstat, the plantiffs in 
| said writ; and with the further intent to 
/cause said Sawyer to be imprisoned in gaol 
on said writ if he could not get bail, and to 
compel said Sawyer to find bail in the sum 
_of $100 named in said writ, came in his prop- 
/er person on the same 31st of said March, be- 
| fore Edward Cruft younger of that name, Esq. 
said Crult then and there being a justice, &c. 
and said Hatstat then and there in due form of 
Jaw was sworn by, and took his oath before 
said Cruft, justice as aforesaid, and said Hat- 
stat being sworn as aforesaid then and there 
before said justice of the peace upon his 
oath aforesaid falsely, wickedly, wilfully and 
corruptly did say, depose, swear and make 
| affidavit in writing in substance and to the ef- , 
fect following, that is to say : 
| «William M. Hatstat of the firm of Tit- 
‘comb and Hatstat, of Boston, on oath de- 
| clares that the firm of Titcomb and Hatstat 
have a demand against Sawyer and Dennett 
| upon a cause of action stated in the within 
| writ which this deponent believes to be just- 
_ly due and upon which he expects they will 
|recover $10 and upwards; and he has rea- 
i sonable cause to believe, that said Sawyer 
| and Dennett are about to depart beyond the 


| jurisdiction of the court to which said writ 


| is returnable, and not to return until after 
| judgment may probably be recovered on said 
vath was sign- 
| ed by said Hlatstat in these words and let- 
ters to wit 
WILLIAM M, HATSTAT, for 
TITCOMB AND HATSTAT.” 
_ “ Whereas in truth and in fact the said Hat- 
| stat then and there had not reasonable cause 
| to believe said Sawyer and Dennett were 


| 
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about to depart beyond the jurisdiction of the 
court, &c. and so the jurors aforesaid on their 
oath aforesaid do say that said Hatstat in 
manner and form aforesaid did commit wil- 
ful and corrupt perjury, against the peace of 
said commonwealth, &c.”’ 

The case first came on for trial on Friday, 
August 9th. S. D. Parker appeared as At- 
torney for the Commonwealth, and C. H. Par- 
ker and Edward G. Sohier, for the defendant. 

The Commonwealth’s Attorney briefly 
opened the case, and stated the Jaw relating 
to Perjury. The first and second sections of 
the 128th Chap. of the Revised Statutes, are 
m these words : 


“ Every person who, being lawfully requir- | 


ed to depose the truth in any proceeding in a 
course of justice, shall commit perjury, shall 
be pumshed, if such perjury was committed 
on the trial of an indictment for a capital 
crime, by imprisonment in the State Prison 
for lif2, or any term of years, and if commit- 
ted in any other case, by imprisonment in 
the State Prison, not more than twenty years. 

“If any person, of whom an oath shall be 
required by law, shal] wilfully swear falsely, 








| 


in regard to any motter or thing, respecting | 


which such oath is required, such person shall 
be deemed guilty of perjury.” 


The 11 ith section of the 90th Chapter, which | 
requires an affidavit, as ground in an action | 
on contract to hold the debtor to bail, is as | 


follows: 


bail, for any debt or‘demand, arising on any 
contract, made after the fourth day of July 
in the year one thousand eight hundred and 


thirty four, unless the plaintiff, or some per- | 


son in his behalf, shall make oath before 
some justice of the peace, that the plaintiff 
has a demand against the defendant, upon 
the cause of action stated in the writ, which 
the deponent believes to be justly due, and 
upon which he expects that the plaintiff will re- 


eover ten dollars or upwards, and that the de- | 


ponent has reasonable cause to believe that 


the defendant is about to depart beyond the | 


jurisdiction of the court, to which the writ 
is returnable, and not to return until after 
judgment may probably be recovered in said 
suit, so that he cannot be arrested on the 
first execution, if any, which may issue in 
such suit.” 

The questions to be considered were, 
1. whether the perjury charged in this case, 


was a proceeding in a course of justice ;—and 
2. whether the oath was in regard to any mat- 
ter or thing respecting which such oath was 
required, or whether it was only a mere vol- 
untary act or oath of the defendant. 

To prove the original writ, that it was 
pending in the court of common pleas at the 
present July Term, in the county of Suffolk, 

Braman Cole was called, and sworn for the 
prosecution. He brought into court the 
writ, William M. Hatstat and another v. Phin- 
eas Sawyer and another, to which the affidavit 
was annexed, taken this witness said, by him 
from the files of the court. 

The defendants’ counsel objected, that as 
the witness was not the clerk of the court of 
common pleas, nor a sworn keeper of the 
files, he was not competent to verify the pa- 
per. 

The witness stated, that Charles A. Par- 
ker and George Wilde, Esqs. the clerks of the 
court, by whom he was employed, and ‘or 
whom he acted, were absent from the city. 

The judge decided, that this witness, not 
being the clerk or a sworn certifying officer 
of the court of common pleas, had not the 
legal custody of the writ, and therefore ws 
not competent to prove that it was entered 
in that court, and was there cepending. 
But he said, that any witness who could iden- 
tify the paper, and show that it was the ori- 
ginal process on which the alleged per ury 


| was committed, might be examined for that 
“No person shal! be arrested or held to | 


| 
} 
} 
j 


} 
| 


} 





purpose. 

The Attorney for the Co.:moowealth then 
called John Boardman, who testified, that he, 
as one of the constables of the city, on 
the 25th of March last served the writ, 
by arresting Phineas Sawyer, and by hold- 
ing him to bail; and that he mae his return 
upon iton the sameday. It was in the same 
condition as when it was delivered to him; 
but whether it was an original writ he did 
not know. 

Sohter objected, that the paper thus produ- 
ced and verified, was not the writ which is 
described in the indictment, nor was the 
accompanying affidavit the same which is 
there described. ‘lhe indictment set forth 
that the writ was dated on the 25th of March 
1839; but the writ produced bore the date of 
the 25th of March 1838. The indictment al- 
leged, that the defendant appeared, in his 
proper person, before Edward Cruft, Esq. 
the justice, and made oath, on the same 31st 
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of March, which was neither the date of the | writ was returnable, and not to return until 
writ nor of the affidavit, nor did that date ap- } after judgment might probably be recovered 
pear elsewhere in the writ produced. in such suit, so as not to be arrested on the 

Parker, for the Commonwealth, replied, | first execution ; he would expose himself to 
that the date of the writ, 25th March 1838, | the charge of perjury. A general surmise, 
was obviously a clerical mistake ; the year/or an indefinite suspicion will not answer. 
was part of the printed blank, and was acci- | If the deponent has been informed of the 
dentally omitted to be altered for 1839, by | fact from a credible source ; or if the debt- 
the Attorney who drew the writ. It could be | or has intimated his intention to depart by 
shown, that it was entered by Hatstat, the | word or deed; it would be a reasonable 
defendant, at the present July term of the | cause to justify the arrest. But if a person 
court, to which it was intended to be return- | swears to a fact, without knowing at the time, 
ed, and that therefore it was not competent | whether the fact be true or false, it is said, 
for him to object to the error in the date. by high authority, to be perjury. King v. 

Upon offering to read the affidavit, the | Mawbey,(6 Term Rep. 619.) If the party de- 
judge said, that it must be first proved, that | posing in a case like the present, is not held 
the defendant was the same person who ap- | to strict rules, it would be easy in every 
peared before the Magistrate and took the | case to evade the provisions of the Statute, 














pore . 
oath. which exempts debtors from arrest on mesne 
The Attorney for the Commonwealth then | process, 
informed the court, that he had just learnt,| All that is required in, an indictment for 


that Mr Cruft, the magistrate, had unexpect- | perjury, is to describe the offence with such 
edly left the city for New York; and he | particularity as to time, place, and circum- 
therefore moved for delay of the trial, until | stances, as that an acquittal or a conviction 
the witness should return. The motion was! would be a bar to a second indictment for 
granted, and the jury were permitted to sep- | the same offence. If the writ is set forth, in 
arate. | whole or in part, on which the perjury is al- 
The case came on for a further hearing, | leged, it must be truly described, so as to 
on Friday, the 16th of August, on which day | exclude any other writ. If any mistake oc- 
Charles A. Parker, Esq. the clerk of the court | curred in the issuing of the writ, as if a 
of common pleas, and Edward Cruft, Esq. the | wrong date was inserted in it inadvertently ; 
magistrate, attended as witnesses. (all that is required in such case, would be 
The question was then raised upon per- | to allege the time of the actual purchase of 
mitting the writ and affidavit to be read in| the writ, and to ayer that the date was, by 
evidence, and was debated by the counsel | mistake, written, as in this case, 1838 instead 
on doth sides. ‘of 1839. It would be competent to shew 
Tuacuer J.—It is undoubtedly true, as this fact ; as it could not operate at the trial 
stated by the Attorney for the Common- | under such circumstances, as a surprise up- 
wealth, in his argument, that the substantial | on the party accused. 
ground of accusation against the defendant, The date of the writ produced in evidence 
is the alleged perjury in taking a false oath, | in this case, does not correspond with the 
to enable him to canse the debtor to be ar- | date alleged in the indictment. It is charg- 
rested and held to bail. The law does not | ed, too, in the indictment, that the defend- 
less require the oath, because it is to be | ant appeared before the justice, and made 
made voluntarily ; for the creditor could not | the oath on the same 31st of March, which 
procure the arrest without first making the | date does not before iat appear in the in- 
oath, and the oath is voluntarily made to ef- | dictment. But the affidavit attached to the 
fect that object. It is, therefore, a proceed- | writ was sworn to, as appears by the certifi- 
ing in a course of law, to effect what could | cate of the justice, on the 25th of March 
not otherwise be obtained. If the creditor, | 1839, and the writ was served, as appears by 
or any other person for him, should, without | the return of the officer, on the same day. 
due enquiry and without just cause, make | The mistake in the indictment is evident, in- 
oath that he had reasonable cause to believe, | asmuch as it charges, that the affidavit was 
that the debtor was about to depart beyond | made at a time subsequent to the service of 
the jurisdiction of the court to which the | the writ to which it was attached. These 
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inistakes are not material, so far as they re- 
iate to the charge of perjury; but they are 
made material by the allegations and aver- 
ments in the indictment, and, therefore, they 
must be proved as alleged and averred. This 
principle of practice is stated with force and 
simplicity by Lord Mansfield in the case of 
Bristow v. Wright, (Douglas R. 665.') 

If the defendant should be convicted on 
this indictment, and a new one should be re- 
turned against him for the same cause, in 
which all the dates should be correctly set 
forth, with suitable averments as to the er- 
ror in the date of the year; I am of opinion, 


that the judgment in this case, would not be | 


a bar to such other indictment, inasmuch as 
it would not appear, on a comparison of the 
two records, that both were for one and the 
same offence. Therefore, neither the writ 
nor the affidavit can be read as evidence in 
this trial. 

As the errors were not subject of amend- 
ment, and the defendant claimed a verdict ; 


the jury, under the instructions of the court, 


returned their verdict, not guilty. 


TEXAS. 


We have recently received all the laws of 
this republic from her independence until the 
present time. We have been considerably 
interested in an examination of them, and 
although most of the provisions are of a mere- 
ly local character, they give evidence of great 
and ihcreasing prosperity, and of a more 


I have always thought, and often said,” says Lord 
Mansfield in Bristow v. Wright, “ that the rules of 
pleading are founded in g sense. Their objects 
are precision and brevity. Nothing is more desira- 
ble for the court than precision, nor for the parties 
than aig It is easy for a party to state his ground 
of action. If it is founded ona deed, he needs not set 
forth more than that part which is necessary to enti- 
tle him to recover. When [ say that the paintiff 
needs only set forth that part of a deed on which his 
action is founded, I do not mean to say that even 
that is necessary. He is not hound to set forth the 
material parts in letters and words. 1t will be suffi- 
cient to state the substance and legal effect. That is 
shorter, and not liable to mis-recitals, and literal mis- 
takes. Ifthe very ground of the action is mis-stated, 
as where you undertake to recite that part of a deed 
on which the action is founded, and it 1s mis-recited, 
that will be fatal. For then, the case declared on is 
different from that which is proved, and you must re- 
cover secundum allegata et probata.” 


| healthy moral state of things in that county 
than is generally supposed to exist there, 
Liberal provisions have been made for edu- 
| cation by grants of Jand for that purpose and 
by charters establishing at least two colle- 
| ges. Most stringent regulations have been 
made respecting the practice of law and 
medicine. Duelling and all kinds of gaming 
are punishable with great severity. Several 
rail road companies have been incorporated 
on broad and liberal principles. The sum of 
ten thousand dollars has been appropriated 
for the purchase of a library for the use of 
the government. By the bili of rights, it is 
declared that no person shal] be imprisoned 
| for debt in consequence of inability to pay. 
In the first volume of the laws we find the 
constitution of the republic, some of the pro- 
| visions of which will be found below. 





CONSTITUTION, 


| The constitution of Texas resembles in 
| many of its features those of several of the 
| States of the United States. 
The legislative power is vested in a Senate 
and House of Representatives. The mem- 
| bers of the latter are elected anually and no 
| person under the age of twentyfive years is 
eligible. The House of Representatives is to 
consist of not less than twentyfour nor more 
‘than forty members until the population shall 
| amount to one hundred thousand souls, after 
which time the whole number of Represen- 
tatives is to be not less than forty nor more 
than one hundred. The Senators are chosen 
by districts for three years, and the number 
is never to be less than one third nor more 
than one half the number of Representatives. 
The executive authority is vested in 4 
President, who is chosen for three years and 
is ineligible during the next succeeding term. 
He must have attained the age of thirtyfive 
years, and have been an inhabitant of the re- 
public three years, or a citizen at the time of 
the adoption of the constitution. 

The judicial powers are vested in one su- 
preme court and such inferior courts as con- 
gress may establish. The State is divided 
into judicial districts, and the district judges 
are the associate justices of the supreme 
court. ‘Ihe judges of the supreme and dis- 
trict courts, are elected by joint ballot of the 
two houses of congress and hold their offi- 
ces four years. They are eligible to re-el- 
ection. Congress is required to introduce as 




















early as practicable, by statute, the common 
law of England, with such modifications as in 
their judgment may be required. In all crim- 
inal cases, the common law is to be the rule 
of decision. 


Ministers of the Gospel. ‘the fifth article of 
the constitution declares that “ministers of 


the Gospel being, by their profession, dedica- 
ed to God and the care of souls, ought not to 
be diverted from the great duties of their 
functions: therefore no minister of the Gos- 
pel, or priest of any denomination whatsoev- 
er, shall be eligible to the office of the 
executive of the republic, nor to a seat in 
either branch of the congress of the same.” 

Naturalization. All free white persons 
who shall emigrate to Texas and who shall, 
after a residence of six months, make oath 
that they intend to reside permanently in the 
republic and shall swear to support the con- 
stitution, and that they will bear true alle- 
giance to the republic of Texas, shall be en- 
titled to all the privileges of citizenship. 

Slavery. Congress is prohibited, by the 
constitution, passing any laws to prohibit 
emigrants bringing their slaves into the repub- 
lic and holding them by the same tenure by 
which they were held in the United States : 
and congress does not have the power to 
emancipate slaves. No free person of Afri- 
can descent, either in whole or in part, shal! 
be permitted to reside permanently in the re- 
public, without the consent of congress. No 
slave holder can emancipate his slaves with- 
out the consent of congress ; unless he shall 
send them wi:hout the limits of the republic. 
The importation and admission of Africans 
or negroes into the republic, excepting from 
the United States of America, is forever pro- 
hibited, and declared to be piracy. 


EMIGRANTS, 


By the Act of January 4, 1839, it is pro- 
vided that every person who emigrated to the 
republic since the first day of October, A. D. 
1837, or who may emigrate to the republic 
by the first day of Janurary, 1840, who is a 
free white person and the head of a family, 
and who actually resides within the govern- 
ment, with his or her family, shall be entitled to 
a conditional grant of six hundred and forty 
acres of land, by paying the fees of office 
and surveying. The conditions of the grant 
are, that both grantee and his or family shall 
remain and reside permanently within the 
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republic and perform all the duties required 
of other citizens for the term of three years, 


after which time, he or his legal representa- 


ives shall receive from the government an 
unconditional dced for said grant of land. 
All persons of the age of seventeen and up- 
wards who have emigrated as above, are 
to receive three hundred and twenty acres of 
land, 


ATTORNEYS AT LAW. 


Any person who is twentyone years of 
age, wishing to practise law, may apply to 
one of the justices of the supreme court who 
shall appoint three distinguished lawyers to 
examine the applicant in open court, and on 
their satisfaction of his legal qualifications, 
he shall be allowed to practise in all the 
courts of the republic. If any person, not so 
licensed. shall presume to practise as an at- 
torney, he shall for every such offence for- 
feit the sum of five hundred dollars. Every 
attorney receiving money for his client and 
refusing to pay over the same when demand- 
ed, may be proceeded against in a summary 
way, and shal] pay damages not less than ten 
nor more than fifty per cent. per annum on 
the principal sui. 

The fees allowed to attorneys are, for pros- 
ecuting or defending a suit in the supreme 
court, $25—in the district court, $10—in 
the county courts, $5; for prosecuting or 
defending a real or mixed action, $30; for 
each appeal from a justice of the peace to 
the county court, $5. 


PHYSICIANS. 


By the Act of December 14, 1837, it is 
provided that one physician fro each sen- 
atorial distict, shall be elected by congress, 
which men, shall form a board of medical 
censors for the republic, and shall remain 
in office during good behavior, whose duty it 
shall be to grant license to practise medi- 
cine and surgery. ‘This board is to meet 
annualiy in the month of November at the 
seat of government, and are to grant licen- 
ses to practise medicine and surgery upon 
satisfactory evidence of qualification being 
produced to the board in such manner as 
they may prescribe. For such licenses the 
applicants are to pay twenty dollars each, and 
no person who is not so licensed can recover 
for any medical services. A temporary li- 
cense can be given by any member of the 
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board, which shal] not centinue in force more 
than one month after the annual meeting of 
the board, unless they confirm it. 


SALARIES. 


By the Act of December 9, 1836, the com- 
pensation of the officers of the civil list were 
fixed as follows: President, with house fur- 
nished, $10,000; Vice President, $3,000; 
Secretary of State, $3,500; Secretary of the 
Treasury, $3,500 ; Secretary of War, $3,500 ; 
Secretary of the Navy, $3,500; Attor- 
ney General, $3000; Port Master General, 
#2000; Chief Justice, $5000; Associate 
Justices, $3000; Members of Congress, per 
diem, $5; Foreign Ministers, $4,530 outfit 
and $5000 salary. 


EDUCATION. 


By the Act of January 26, 1839, three 
leagues of land were set apart in each county 
for the purpose of establishing a primary 
school or academy in such county. Fifty 
Jeagues of land were set apart and appropria- 
ted for the establishment and endowment of 
two universities, hereafter to be created. 


CODE OF LAWS, 


Two legal gentleman have been appointed 
commissioners to compile a code of laws for 
the republic, and the sum of one thousand dol- 
lars has been appropriated to procure books 
for their use. 

GAMBLING. 


All kinds of gaming are made penal offen- 
ces, and any person keeping a gaming house 
is ljable to a fine not exceeding two thous- 
and dollars, nor less than one hundred dol- 
lars. 

DUELLING 


Any person who slial! kill another in a 
duel is declared guilty of murder and shall 
suffer death. No officer or soldier may fight 
a duel, or be in any way concerned in one, and 
“any officer, or soldier who shal] upbraid an- 
other for refusing a challenge, shall himself be 
punished asa challenger; and all officers and 
soldiers, are hereby discharged from any impu- 
tation of dishonor or disgrace, which might 
arise from their having refused to accept of 
challenges, as they will only have acted in obe- 
dience tothe laws, and done their duties as good 
soldiers, who subject themselves to discipline.” 
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In New Castle, Del. on the 4th ult. Hon. Jayps 
R. Brack, Justice of the Superior Court of the 
State of Delaware. 


In Litchfield, Conn. on the 16th ult. Hon Pay. 
Eas Mitner, aged 60—a distinguished member of 
the bar of Litchfield County. Mr Milner had sy 
cessively held seats in the house of assembly and 
senate of that state—was one year a member of 
the lower house of Congress—and at the time of 
his decease was judge of probate for the district of 
Litchfield. He was a man of uncommon purity 
of character—and in all the relations of life was 
eminently distinguished for his amiability. 

In New York, on the 11th ult. very suddenly, 
Davivo Grauam, Esq. Counsellor at Law. Tix 
death of this distinguished lawyer appears to haye 
created an unusual sensation in New York. His 
funeral was most numerously attended not only by 
the court of errors, the chancellor and judges o( 
the other courts, and the bar, but by citizens of 
other professions and callings. Chancellor Wai- 
worth, David B. Ogden, Esq., Ex-Chancellor Jones, 
George Griffin, Esq. and Benjamin F. Butler, Ly 
were among the pall-bearers. We have been un. 
able to obtain for the present number of our mag. 
azine an appropriate biographical notice of the de- 
ceased, and copy the following from a New York 
paper : 

“The deceased was a gentleman of talents, 
and of quick legal acumen. He was original; 
bred to the church—the Scotch Presbyterian we 
believe, though first in orders in the north of Ir 
land. From thence he removed to London, and 
thence to America. Changing his profession, be 
came to the bar in this city between twenty five and 
thirty yearsago When we were more in the hab- 
it of personally attending the courts than at pres 
ent, we have often had occasion to admire his ta- 
ents, his eloquence, and his ingenuity. He was: 
man of exemplary moral and religious deportmen: 
The disease that so suddenly carried him off was 
dysentery—the same by which one of his promis 
ing sons was stricken down a few weeks ago. 

In Boston, on the 3d ult. Hos. Wirutam Sc 
LIVAN, aged 64 years. 

For the following interesting and well writes 
biographical sketch of the deceased, we are indebt- 
ed to Judge Thacher of the Boston Muncipal Cour: 

The memory of William Sullivan is justly deat 
to many of his friends and contemporaries. They 
would gladly erect a tablet, on which they woul! 
record when he lived and died, and why 
should not be forgotten. The painter's art ca 
preserve with accuracy the lineaments and expre* 
sion of his countenance ; while the tones of bs 
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yoice, and the sentiments of his heart must rest in 
the bosom of affection. The writer would close a 
long intimacy, which was never interrupted by | 
Jealousy or coolness, with a brief, though imper- 
fect attempt to preserve the record of his talents 
and virtues. 

He was born at Saco, in the District of Maine, on 
the 12th of November, 1774. He was the second 


sooner is one good object gained, than others still 
more urgent arise. Rich and poor of all classes, 
even the poor scholar who can boast of nothing 
but his laurels, are required, with merciless impor- 
tunity, at all times and occasions, after the frugal 
meal, as well as after the festive celebration, to 
empty their pockets of the last fragment, to sup- 
ply the real or imaginary wants of the poor of their 





son of James Suttivan, who was for many years 
Attorney General, and at his death, on the 10th of 
December 1808, Governor of Massachusetts. He 
was fitted for college under the care of Rev. Dr. 
Phillips Payson, of Chelsea, at a period, when it 
was acommon practice for clergymen to receive 
boys into their families, to initiate them in the rn- 
diments of classical learning ; and he received the 
first honors of Harvard University in 1792. He 
studied law in the office of his father, in Boston, and 
was admitted to practice as an Attorney, at the 
court of common pleas, in the county of Suffolk, 
July term, 1795. 

He commenced his professional career at a for- 
tunate period, when the tide of prosperity, which 
had been turned by war from the old world, had 
begun to rise in this. Every thing was compara- 
tively new and exciting. Wealth rolled into the 
country through the channels of commerce, which 
the intelligent and far-sighted invested in real es- 
tate, and built those princely fortunes, which are 
now seen, and perhaps will not soon again be 
equalled. A young lawyer of merit and industry, 


like Mr Sullivan, combining the manners of the | 


old school with the graces of person and character, 
soon became an object of favor with our prosper- 
ous merchants. Liberality was the spirit of the 
times; patronage was mutual; and perhaps pro- 
fessional services were more highly valued, cer- 
tainly more liberally rewarded then, than at sub- 
sequent periods. The profession was not so nu- 
merous, nor the competition so great; and its 


members, uniting a sense of honor with respect for | 


merit, not only rose above the low arts of under- 
mining and supplanting, but rendered to learning 
and talents their appropriate meed. Mr Sulli- 
van having inherited a munificent and hospita- 


ble spirit from his father, who was equally | 


distinguished for splendid talents and ambition, 
had the power, at an early period, and the 
taste to impart to social intercourse a full propor- 
tion of its zest and its eclat. 

The fashion of the present day exacts such 
splendor and expense as in a great degree exceeds 
the means of all except the opulent. We are now 


own or of foreign countries.' 
Mr Sullivan pronounced the oration on the an- 
|niversay of our national independence in 1803. 


His appearance on that occasion made a most fa- 
vorable impression on his fellow citizens, and they 
elected him, in 1°04, as a Representative to the 





General Court. He enjoyed their confidence, and 
continued to represent their interests in one or 
other branch of the state government, for many 
years. In 1827, he was for the last time, a mem- 
ber of the Senate, and, in 1830, of the House. In 
1820, he was one of the Delegates from this city 
to the Convention, which was called to revise the 
Constitution. He lived during a period of great 
| excitement. The foundations of the old European 
governments were disturbed and brokenup. The 
| French revolution, which followed fast on our 
| own, and was the natural consequence of ancient 
| abuses, and the long and bloody wars and divisions 
which grew out of that event, both in Europe and 


America, have had a sensible influence on moral, 
| religious and domestic character, and on discipline 
_and manners through all the relations of society. 
| This great moral and political revolution, is still 
| rolling on, and ages will elapse before its com- 
| pletion. 

| Mr Sullivan’s eloquence was gentle and persua- 
‘sive, and perhaps better calculated for the hall of 
legislation and for political assemblies of the citi- 
zens, than for courts of justice, where an exact, 
| profound and dispassionate manner is both appro- 
| priate and necessary to secure success. 

The ambition for political distinction diverts the 
young lawyer from the study and pursuits of his 
profession. In this country, the necessity of the 
case compels him, in most instances, tocommence 





practice, before he has acquired an exact and pro- 
found knowledge of its principles. But the taste 
for study is too often lost amidst political and par- 





! Ata late meeting of the Alumni, at Cambridge, it 
was gravely recommended, that a collection should 
be taken after the Commencement dinner to supply 
the wants of the library, or for some other purpose 
connected with the college. We were not aware, 
that the revenues of that institution were so very 
low, as to make it necessary to resort to such an ex- 


ae solicitous to live with comfort than for pedient. A thousand modes could be devised for the 
display. Besides, the claims of benevolence are in- purpose, rather than one which looks so much like 


cessant, and almost impossible to be gratified. No 


exacting a second payment for the dinner on that oc- 
casion 
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For no science requires more patient in- 
If one is 


ty strife. 
vestigation, or more exclusive pursuit. 
so fortunate as early to acquire a correct judicial 
understanding, he will rarely desert the profession 
in after life. For it is not only attended with pro- 
fit, and leads to distinction, but is full of delight. 
Perhaps, the profound lawyer relies more on his 
clear perceptions of what is true and just, than on 
the accumulation of authorities. It is one of the faults 
of the present age to rely more on the thoughts of 
others, and upon an array of judicial precedents, 
than on the application of the elementary princi- 
ples of all jurisprudence to the varying occasions 
of life and business. 

Mr Sullivan was a learned and able lawyer, and 
well read in his profession. Not only was great 





dicial, and executive powers were. exercised }y 
the Governor and Assistants ; when the holy scrip- 
tures were considered as a proper guide in all ¢a- 
ses of doubt ; and the parties spoke for themselves. 
there was no place for an order of lawyers. |; 
was not until the charter of William and Mary, in 
1692, that our government assumed a more com. 
plicated and regular form, and the courts of justice 
were framed, which continued in the province 
down to the revolution. During this period, the 
order of attorneys was connected with the institu- 
tion of regular judieial proceedings, and the goy. 
ernment had regard for professional learning in 


| selecting judges to preside in the courts of justice 


| By degrees, the lawyers became distinguished for 


} e 
| learning and eloquence. 


trust deservedly reposed in him, but in many cas- | 


es he was entitled to the praise of eminent ability. 
Few exceeded him in research, although it was not 
his talent to condense cases to their simplest prin- 
ciples. 
Massachusetts Reports. His argument for the 
claimants in the case of the Jeune Eugenie, in the 


| Trowspripcr, Apams, Oris, 


His name is frequent in the volumes of | 


Among these as most 
celebrated, the orator mentions with honor the 
names of Aucumuty, Reap, Pratt, Griptey, 
THACHER, and 
Quincy. 

It was not until after the adoption of the present 


‘constitution in 1780, that the administration of 
' the public justice, acquired a settled form of pro- 


Circuit Court of the United States, at Boston, De- | 


cember 1821, reported by Mr Mason in a pam- 
phiet of 108 pages, and published in his reports, is a 
favorable specimen of Mr Sullivan's manner. 
His eloquence was interesting and persuasive, but 
he was not of the highest order of advocates, like 
Samvet Dexter among the dead, and Danie. 
Wessrer, who still lives to adorn both the sen- 
ate and the bar. 

Although Mr Sullivan, ata late period of life 
relinquished the practice of the law, yet he al- 


ceeding, adapted to the wants of a great agricul. 
tural, manufacturing, and commercial state. The 


history of the various attempts to attain this ob- 
| ject, the orator relates with life, and blends in his 
| narrative a multitude of circumstances interesting 


and experience. 


ways took a warm interest in what concerned the | 


honor of the profession. He was much engaged 
in adopting the rules which for many years regu- 
lated the social and professional intercourse of the 
Bar of Suffolk. For many years,he was their 
President, and also of the Social Law Library, 
which was formed under their auspices. He pre 
sided at their meetings, whether for social en- 
joyment or for business, with that natural grace 
and dignity, which always inspired the members 
with mutual respect and courtesy. In the 
year 1824, he pronounced, at their request, the an- 


niversary discourse, in which he spoke of the pro- | 
intellectual labor, presents a more discouraging 


fession as it exists in different governments and 


countries. But his object was, as he said, “ to of- 


alike to the lawyerand the antiquarian. Our sys 
tem seems now to combine the results of wisdom 
It is brought to a state, in whicli 
justice is administered correctly and impartially, 
and perhaps with as much expedition as is consis- 
tent with safety and the ends of government. 

It may be said of the profession in this country 
generally, that of its members few succeed to ac- 
quire fortune by their practice, and that still fewer 
leave property thus acquired to their children 
But knowledge of the law acquired by study and 
practice, is valuable for all other professions and 
pursuits in life, and often serves as an introduction 
to political distinction. On this subject, I cannot 
omit to introduce a brief extract of Mr Sullivans 
discourse, which, while it applies forcibly to the 
feelings of the profession, will happily serve asa 


| specimen of his style and manner. 


“It is probable, that none of the departments of 


| view, to one who can choose his cast in society, 


fer such facts as he had been able, in a short time, | 


and amidst many avocations to collect, on the ori- 
gin and history of our profession in this state.’” 
The discourse was published, and will always be 
read with interest and pleasure. From the pecu- 
liar form of the government, at the first period, un- 
der the Colonial Charter, when the legislative, ju- 


} 


than our own. No class of men devote more 
days of the year to responsible and wearing labor 
than we do. No class of men, collectively taken 
have less to show as the product of labor. No 
class consequently, have less hope of withdrawing 
from labor, and from the world, free from that so- 
licitude, which belongs to the human heart, in re- 
lation to those who may be left behind. The 
physician, the clergyman, the merchant, continue 








¥, in 
-OM- 
stice 
ince 
, the 
titu- 
gov- 
ig in 
tice 
1 for 
nost 
the 
LEY, 
and 


Obituary 


Notices. 


185 








in, and feel a strong interest in their employments, 
to the last hours of life ; while the lawyer is ever 
ready to escape from his slavery, when the prop- 
er opportunity offers. Our clients judge only from 
the short process of submitting a cause to the court, or 
toajury. They make little account of the years, 
which are spent in preparatory studies; very little 
of the anxious and laborous hours, spent in prepar- 
ing for that seemingly short process, while them- 
oe are engaged in their pleasures, or devoted 
to repose. But this is the sombre side of the pic- 
ture. If this world were intended for no other 
purpose than to supply the common wants of our 
nature, if there were no such thing in it as the grat- 
ification of being useful to others, and serviceable 
to those who come after us, in preserving, and 
transmitting free government, and individual, and 
national character, the common yeomanry of the 
land might claim a better existence than profes- 
sional laborers. If we are poor in fee simple, in 
freehold, in choses in action, and in chattels; if 
the quarter days of the nation, and the semi-an- 
nual periods of monied institutions, have no at- 
tractions for us ; if we cannot expect to leave heirs, 
who will be thankful for our saving knowledge, or 
good luck, we have something to console us in our 
necessary connexion with the well being of society, 
and in the promotion of the general good. We | 
may relieve the dejection which comes over us, in 
the exhibit of professional poverty, by adverting to | 
the confidence, which our fellow citizens, in this 
free and happy land, have been pleased to repose 
in us. Within the memory of many who are pres- 
ent, the bar of Suffolk has yielded a President, | 
and Vice President of the United States. Thiree | 
Chief Magistrates of this State. One Chief Justice, | 
and five other Justices of the Supreme Judicial | 
Court. One Judge of the United States Circuit | 
Court, and one District and Court Judge. Five | 
Senators in Congress. Eight Representatives in | 
Congress. ‘Two Ambassadors, and one Commis- | 
sioner, in Europe. ‘Thrice the office of Attorney | 
General has been filled from this bar. The office | 
of President of the Senate, has been twice, and the 
office of Speaker of the House of Representatives | 
thrice filled by members of our fraternity. Fifteen 
of this bar have been Senators in Massachusetts. 
The office of Comptroller of the national treasury, | 
that of Secretary of War, and that of Secretary of | 
State, have been held by some of our members.”! 
Mr Sullivan was active in whatever was de- 
signed to improve the society in which he lived. 
He was one of the committee, with the present | 








' For the gratification of curiosity, and especially 
of those who derive consolation from facts of this de 
scription, we may add to the above list, that there 
have been taken from the bar of Suflolk, since the 
above discourse was pronounced—a President of the 
United States, a Chief Justice of the Supreme Judi 
cial Court, one Senator and one Representative in 
Congress, one Attorney General, the President of 
Harvard College, and two of its Professors, one Am- 
bassador in Europe, a Speaker of the House of Rep- 
resentatives, eight members of the Senate, and one 
Secretary of State. One Senator of the United 
States, hom another state, and one Representative 
in Congress from another district are now distin- 
guished members of this bar in full practice. 
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Chief Justice Shaw, in preparing the city charter, 
and had great influence in recommending its adop- 
tion to the citizens of Boston. 

He was at one period in a high military station, 
and did much by his talents and example to sus- 
tain the declining honor of the militia. He fully 
believed, that a well regulated militia is the de- 
fence and ornament of a republican government, 
and that with the decline of military discipline, 
the people will lose much of the spirit of liberty. 

His style of writing was somewhat conversa- 
tional, full of fact and anecdote, simple and clear. 
His fugitive pieces and contributions to newspa- 
pers and other journals, were numerous. He ad- 
ded to the improvement and pleasure of our so- 
ciety, by various courses of lectures, which he de- 
livered to associations in this city and the vicinity, 
for mutual improvement, and designed more es- 
pecially to cultivate a taste for science and literature 
among the young. 

Ite delivered the discourse before the Pilgrim 
Society, at Plymouth, 22d December 1829, in 
which he commemorated the first landing of our 
forefathers, and paid a tribute due to their virtues 
and character. "This discourse was published, and, 
with the notes, makes a pamphlet of 60 pages. 

He delivered a discourse before the Massachu- 
setts Society for the suppression of intemperance, 
May 23d, 1832, which was published at their re- 
quest. This contains a brief history of that So- 
ciety, Which was formed in 1805, under the name 
of the “ General Association in Massachusetts,”’ 
and was the first step in the great temperance res 
That gifted citizen 


and lawyer, Samuel Dexter, was the first president, 


form in this commonwealth. 


and continued to be warmly engaged in its cause 
till his death. 

In January 1937, he published an exceedingly 
valuable book for seamen, addressed to the Rev. 
Edward T. ‘Taylor, minister of the mariners 
church, Boston, at whose request it was written, 
and for whom the author, as well as our citizens 
generally entertained the highest respect. It is 
entitled “Sea Life ; or, what may or may not be 


| wr 
| done, and what ought to be done by Ship-owners, 


Ship-masters, Mates and Seamen.” It contains 
much ina small compass. and ought to be found 
on board every vessel, and in the sea chest of every 
seaman. 

For the last ten years of his life, Mr Sullivan 
declined professional engagements. With charac- 
teristic ardor, he devoted all his remaining vigor, 
both mental and physical, to studies purely lite- 
rary, but chiefly to morals and history. These 
opened to him new and boundless views, and 
yielded to him exquisite delight. He studied with 
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the ardor of youth, ané formed his opinions from 
long experience in the business and pursuits of ac- 
tive life, as well as from the reflections of the 
closet. To the writer of this imperfect tribute, who 
expressed to him his surprise and regret, that he had 
relinquished a profession of which he was an orna- 
ment; he replied, that he believed, that in the 
selection of a profession, he had mistaken the 
course which was most favorable to his personal 
happiness ; and that he never was conscious of 


real enjoyment, or of the true bent of his talents, | 


tillhe devoted himself to literature. 

He published various works of a‘ more perma- 
nent character, and on which his reputation as a 
writer and philosopher will rest in future time. 
A list of these, in the order of their publication, 
with a few remarks, properly belong to this notice. 

1.“ The Political Class Book; intended to in- 
struct the higher classes in schools in the origin, 
nature and use of political power.” 

This was written by Mr Sullivan ; to which was 
added an Appendix upon studies for practical men ; 
with notices of books suited to their use, by George 
B. Emerson. This exceedingly valuable book 
was published in 1831. 
two 


It was favorably received ; 
editions have since been published, and 
it promises to be a standard work, not only for the 
higher classes in schools, to which it has been re- 
commended by the school committee of this city, 
but for general use. 

2.“ The Moral Class Book, or the Law of Mor- 
als; derived from the created universe, and trom 
revealed religion. Intended for Schools.” 

“The American and British public have united 
in pronouncing this the best Manual of Moral 
Philosophy ever prepared for young minds.” It 
was published, March 1, 1333, and passed through 
the 


A second stereotype edition was published in 183%. 


two editions under 
It is in extensive use. 

3. “ Historical Class Book ; (part first) contain- 
ing sketches of History, from the beginning of the 
world to the end of the Roman Empire in Italy, 
A. D. 476.” 

It was published July 1, 1833. This book is 
well spoken of; and is in use in many schools. 

4. “ Familiar Letters on Public Characters, and 
Public Events, from the peace of 1783 to the peace 
of 1815. 

This book, drawn from the personal recollec- 
tions of the author, as well as from historical docu- 
ments, was published April 20, 1834, and was read 
with such avidity, that a second edition was called 
for in the course of the first year after its publica- 
tion. One, perhaps a principal, object of the 
writer, was, to vindicate the old federal party from 


| of the time. 


revision of the author. | 


the attacks made on them in “ The Memoirs and 
Writings of Thomas Jefferson.” 


It contains a 
brief notice of the men and events of the period 
to which it relates, and is the more valuable and in- 
teresting, as the author was a Federalist, and an 
eye witness, and took an active part in the events 
It is full of incident and character, 
and furnishes more particular information of prom- 
inent individuals, and of the secret history of th. 
time, than can be found in any other book extant 
For the author personally knew, and bad been in 
with most of the 
these letters. It 
must be added, however, that it occasionally par- 


social intercourse individuals 


whose names are recorded in 


takes of the severity with which the parties re- 
garded each other during the time in which the 
events were recent; and has called forth some 
severe notices from the disciples of Mr Jefferson 
But no one who remembers the iron sceptre of 
Napoleon's despotism, his system of universal es- 
pionage, which was not confined to France, and his 
preponderating sway in other governments, not 
excepting even our own, can recur to those scenes 
with that philosophic tranquillity, with which we 
read the struggles of ancient Greece for liberty, 
and her final subjugation to the Roman Empire 
Perhaps, the fate of Napoleon was necessary to 
teach a lesson to ambition, and to exhibit his tru 
character, when stripped of his Imperial crown, 
and struggling with adversity. 

5. * Historical Causes and Eilects from the Fal! 
of the Roman Empire, 476, to the Reformation, 
1517. 


The reader of this book will perceive, that it 


Published in November 1837.” 


contains the elements of the history of the eivili- 
But the 
author did not restrict himself to a minute enu- 


zed world for upwards of ten centuries. 


meration of events, in an exact chronological or- 
der, nor does the work belong to the class of an- 


nals. 


countries, and ascertains the relative position of 


celebrated cities; and while attentive to dates, 


/and to the progress of the history, he marks the 





distinguished eras, and the renowned actors with 
more or less brevity, as suits his taste or conven- 
ience. Occasionally, he leaves the series of events, 
and indulges in more ample discussion. The read- 
er will find in it a valuable account of the Feudal 
System, a condensed view of the usurpations and 
triumphs of the Papal authority, sketches of the 
origin and progress of the Canon and Civil Law, 
with occasional illustrations of the advancement 
of arts and literature, and of the struggles for 
political freedom in different ages and nations. 

On reading this book, soon after its appearance, 
this writer made the foregoing remark, which is 


He describes the geographical situation of 
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judge correctly of a book, we must read it with at- 


tention, and compare it with other productions of 


Miscellany. 
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Joun T. Sancent, in the place of the Rev. Dr. 


| Greenwoop, who was prevented by feeble health 


the same class, and on the same subject. We ! 


think, that this book will be read and do honor to 
the author in future time 

He announced his intention to publish another 
volume, in which he proposed to treat of causes 
and effects among European nations and their col- 
But this 
work he did not live to complete, and what pro- 
Had he devo- 


onies, during the last three centuries. 


gress he made in it is not known. 


| 
| 
| 
| 
| 


ted himself in early life to the study and pursuits | 


of history, he would probably have produced a 
work which would have greatly extended his own 
fame, and done lasting honor to the literary rep- 
utation of his country. His several historical pub- 
lications rise gradually in merit and character, and 
indicate the benefit of increased study and ex- 
perience. A busy, professional life is not favora- 
ble to historical composition. It requires leisure 
for study, freedom from care, patience of investiga- 
tion, sound judgment, deep and profound views 
of causes and eflects, with a style of writing and 


condensing which omits nothing material, and yet | 


displays every thing important in a clear light. 
One literary effort leads to others, and raises the 
standard of excellence in the mind of the author. 
It serves to draw from the repositories of the 
mind, ideas of perfection, and to embody them 
in tangible and living forms. The work which 
Mr Sullivan proposed, would require 
preparation, and would still be difficult to exe 
cute, so as to satisfy the standard of modern taste. 

During that short portion of life, which he devo- 
ted to literary efforts, he certainly effected much 
to elevate his own reputation, and to instruct so- 


ciety. He was ambitious to effect more ; but his 


health and constitution, although naturally strong | 


from performing that task. Mr Sargent’s eulogy 
was an eloquent and affectionate tribute to the pro- 
fessional, moral, intellectual and christian charac- 
ter of the deceased. He lived habitually in the 
exercise of benevolence, and he died in the good 
hope of a happy immortality. 

Mr Sullivan was Fellow of the American Acad- 
emy of Arts and Sciences; a Member of the Mas- 
Historical Society; and Honorary 
Member of the Historical Society of Pennsylvania. 


sachusetts 


Harvard University conferred on him the honor- 
ary degree of Doctor of Laws—which was the 
more valuable, because it was voluntarily confer- 
red, without solicitation, and richly deserved 
Academical honors are due to those, who strive by 
patient and laborious efforts to render themselves 
the benefactors and ornaments of their country. 

At a meeting of the members of the Fraternity 
of the Suffolk bar, held in the Social Law Library 
room, on the 15th September, 1=30—on motion of 
Mr C. P. Curtis, seconded by Mr Willard Phillips, 
it was 

Resolved, That this meeting have heard with 
sorrow of the loss which the community has sus- 
tained in the death of Winiiam SuLiivay, a man 
distinguished in his profession, for more than 
thirty years of active practice, by his eminent tal- 


| ents, his learning, his exalted honor and integrity, 


years of | 


his scrupulous fidelity to the interests committed 
to his charge, his untiring industry and his cour- 
teous demeanor ;—and distinguished, out of his 


| profession, by a generous philanthropy, embracing 


and vigorous, sutfered from late vigils and lack of | 


exercise, and he fell a sacrifice to great and pro- 
tracted labor. 

Upon the demise of Mr Sullivan, the members 
of the bar of Sutfolk assembled, and expressed 
their high sense of fiis worth, and their sympathy 
for his family, in a resolution, which was highly 
honorable to his memory. 


his whole kind, an unwearied zeal in the service 
of the community of which he was a member, and 
especially by his labors for the improvement of the 
young; and endeared in private life to a wide and 
extensive circle of relatives and friends. 
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THE RIGHTS OF JURORS. 


Some interesting questions in relation to tra- 


| verse jurors have been recently discussed in sev- 


His remains were committed to their final place | 


of repose in a private manner, without funeral 
pomp, and according to the decent custom of our 


eral of the public ournals. ‘They are principally 
1. Have jurors a right in criminal trials 


2. Supposing 


three ; 
to determine questions of law ? 


city. His children and near relatives followed they have a right to decide upon the law contrary 
him to the grave ; but a few friends could not re- | to the direction of the court, does that right extend 
press their desire to join the mourning family, and | beyond the statute-book, and have they a right to 


voluntarily united with them in paying the last 
tribute to private worth and public virtue. 


reject a law therein found, as unconstitutional ? 
3. Is a juror subject to be interrogated by the 
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court and bound to answer questions under 
oath, when challenged? and if so, to what ex- 
tent 

As these enquiries, at the present time, have a 
public interest in Massachusetts, we propose to 
devote a page or two to the subject, and col- 
lect some of the decisions of the 
points. 


upon each 


1. Itis one of the oldest maxims of the law, 
that judges are to answer questions of law, and 
juries to answer questions of fact. The province 
of each is distinctly marked in a Jong course of 
judicial proceedings for a thousand years, in Eng- 
land, and for many years in America. In olden 
time jurors in England were fineable “ if they 
took upon them to judge of matters of law which 
they have nothing to do with, and are presumed 
to be ignorant of, contrary to the express direc- 
tion of one, who by law is appointed to direct 
them in such matters, and is to be presumed of 
ability to do it.""' Indeed, the constitution of the 
courts, always providing a judge to preside at the 





trial and control the proceedings, to decide ques- | 
tions of practice, admit or reject evidence, and | 
charge the jury upon points of law, seems to pro- | 
ceed upon the basis, that questions of law are ex- | 
clusively in his province ; and the reports are full | 
of cases, both civil and criminal, where verdicts | 
of juries have been set aside because contrary to 

the rule of law decided by the court. There is | 
no distinction between civil and criminal cases, 
because in criminal prosecutions if a verdict of 
guilty be found against the rules of law, the judges 
set it aside, which they could not do, if jurors had a | 
right to decide the law. This right has been but 
recently* set up, as is manifest from the great 
number of special verdicts in criminal as well as 
civil cases, where the jurors expressly referred the 


decision of the questions of law to the judges, 
which they would not have done, if they had made 
claim to the right to decide such questions them- 
selves. 

Some have supposed that the written constitu- 
tions of the Unite States have put the question 
on different grounds in America. ‘The answer is 
obvious ; they all establish supreme courts of ju- 
dicature, and bestow powers on the judges similar 
in their nature to those of the English judges ; 
and there is no constitution nor any statute law 
giving to jurors the right to decide the law in any 
ease on trial, since the repeal of the Massachusetts 
statute of 1807, Ch. 140, Sect. 15. Many cases may 








| Hawkins P. C. Ch. 22, Sect. 21. 
2 See 7 Dane’s Ab. 351. Cl 


be cited wherein the court expressly deny that righ; 
Mr Dane 
discusses the subject (Vol. 7, pages 381, 2, 3,) ana 
states unhesitatingly that the claim is novel, and 


to jurors in the most explicit language.' 


says ** the truth is, a jury is not to decide if a law 
is constitutional, or if it exists; these matters th 
judges decide.”” “ Their sole duty is to apply the 
law declared by the judges;’’ “they are bound by 
the law laid down by the judges.” Indeed, it is 
believed no case can be found where it was ever 
denied, that if a jury decided the Jaw wrongly in 
a criminal case, against the prisoner, the court had 
Why they cannot 
do it when the verdict is not guilty, depends on 


a right to set aside the verdict. 


other principles than an acknowledgment that the 
jury have a right to decide the law ; for what can 
be more absurd than to say, the jurors have a 
right to decide the law in cases of acquittal, but 
have no such right in cases of conviction; that 
they are final and conclusive judges of the law if 
they acquit, but are not, if they convict ; that their 
right depends on the use they make of it; that 
they have the right, if they use it properly, but 
have not the right if they use it improperly ? 
New trials are not granted where there is a ver- 
dict of acquittal for different reasons ; emo debet 
bis vexari pro una et eadem causa, (6 Co. 01.) 
Kelynge said (1 Levinz Rept. 9.) “the fame of 
the defendant shall not be often drawn in question 
for the same thing, no more than his life.” The 
constitution of the United States, in the 5th Arti- 
cle of the Amendments saith, “‘ nor shall any per- 


son be subject for the same offence to be twice put 


in jeopardy of life or limb ;” courts have ever 


' acted on this principle, but a prisoner, found guilty, 


may waive this benefit of the law, and have a new 
trial at his own request, if good cause be shown 
(18 Johnson Rept. 21, per Spencer J.; 2 Sum- 
ner’s Reports, 99, per Davis J.) Now, it seems be- 
cause new trials will not be granted where the jury 
settle the law wrongly, in favour of a prisoner and 
acquit him, the claim is set up that they have th 
right in all criminal cases to settle the law for 
themselves, and here, it is said, is the origin of this 
claim, for it seems clearly to be an invasion of 
powers not vested in the jury. The language of 
Blackstone indeed is very remarkable—“they (the 
jury) have an unquestionable right of determining 
upon all the circumstances, and of finding a genera! 
verdict (even where they doubt in questions of 
law,) IF THEY THINK PROPER SO TO HAZARD 4 





' Evans’ Report of Judge Chase’s trial, page 65 0! 
of the tapeelin. 

win’s Reports, 512.) 
Sumner’s Reports, 243. 


United States v- Shive,(\ Bald- 
United States v Battiste, (2 
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BREACH OF THEIR oars, and if their verdict be 
notoriously wrong they may be punished, &c.”’ 
(4 Black. Com. 301.) Can any man have an un- 
questionable right to hazard a breach of his oath ? 
Or can a man be punished for exercising an un- 
questionable right? It is manifest that Blackstone 
himself looked upon a juror’s undertaking to settle 


the law as hazarding a breach of his oath, that is, | 


a hazard of perjury ; and in this view no suthor 
could more emphaticaily pronounce against the 
right. This writer, so elegant generally in his 
style, is unusually inaccurate in the use of language 
on this occasion. He has used the word right, 
instead of the word Mr Justice 
Thompson in the late trial of McKenzie in New 
York, was nearer the truth, when he told the jury, 


power; and 


as he is reported to have done, that they had the 
power, but not the right, to decide upon the law, 
if they chose so to do, and take a responsibility 
which did not belong to them. The power is in- 
cidental only, as it is in fact exercised or involved 
in the general verdict of not guilty. The verdict 
of guilty, is set aside if the jury settle the law 
against the opinion of the court, and the power to 
retain such a verdict, against the will of the pris- 
oner, does not exist. The power, then, depends 
upon no rule of Jaw, but upon that foundation only 
which prevents a new trial where there is an ac- 
quittal, and that foundation in no degree rests on 
any principle recognizing the right of the jury to 
decide the law. It is true, some judges have told 
the jury they had a right to settle the question of 
law, as they had a right to return a general ver- 
dict, which involved it, and not a special verdict, 
referring the law to the court—but it is clear those 
judges meant nothing more then a right to return 
a general verdict, for the same judges have fre- 
quently set aside verdicts, when the jury have 
condemned the prisoner by an erroneous judg- 
ment of the law. 

The constitution of the United States, which 
was made by the whole people, and after many 
state constitutions were adopted, expressly bestows 
on the judges of the supreme court of the United 
States the power of determining constitutional and 
law questions in the last resort, and their decisions 
are thus constitutionally binding on juries. It is 
clear, then, by that constitution, that jurors are ex- 
pressly denied the right of settling those legal and 
constitutional questions, but must take the law 
from the judges of that court. Each state has a 
supreme court for the same purpose; and this 
power of the judges has been recognized and pric- 
tised upon, uniformly in all the States of the 
union ; and for the reasons alluded to by Hawkins 
and Dane in the cited passages, this practice is 
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‘al repealing Act of 1836. 
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consonant to sound judgment and the fitness of 
In Knapp’s Case, (10 Pick. 496.) 
where there was an attempt to carry the jury- 


of things. 


power further, the court say : 

* The proposition that the jury are judges of the 
law as well as of the fact is not true in its broad- 
est sense. It requires some qualification. As the 
jury have the right, and if required by the priso- 
ner are bound, to return a general verdict of guil- 
ty, or not guilty, they must necessarily in the dis- 
charge of this duty decide such questions of law 
as well as of fact as are involved in this general 
question, and there is no mode in which their 
opinions on questions of law can be reviewed by 
this court or any other tribunal.” 

Why is this so? Because no juror who joins ina 
general verdict is obliged to detail the reasons on 
which he agrees to it, and the court cannot say 
whether be has made up bis mind on the fact, or 
on the law, or both, and even if a jury acquit the 
party on a mistake of law, that party shall not be 
putin jeopardy twice for the same cause. But 
when the court direct the jury wrongly in matter 
of law, and the verdict of the jury seems to con- 
furm to the direction, the prisoner shall have a 
new trial if he requests it, as the presumption is 
that the jury had respect for the decision of the 
court, and that misled them. 

The result, then, seems to be, that no right to 
decide the law against the opinion of the court 
has been expressly given to juries. ‘They neces- 
sarily act upon law and fact in finding a general 
verdict, and if against a prisoner he may obtain a 
new trial at his request, if he can show that the 
jury decided the law wrongfully against him, but 
if he be acquitted, even by an erroneous judgment 
of the jury of the matter of law, he shall not be 
tried again, not because the jury had the right to 
decide the law, but because it has been a maxim 
of the common law, ever strictly enforced and 
now engrafted into the constitution of the United 
States, that no man shall be put in jeopardy lewtce 
for the same offence. 

We cannot quit this subject without alluding to 
an extraordinary piece of legislation, now void by 
its repeal. We allude to the 15th section of the 
140th chapter of the Massachusetts Laws of 1507. 

“It shall be the business of traverse and pe- 
tit juries to try according to the established forms 
and principles of law, all causes which shall be 
committed to them, and to decide at their discretion 
by a general verdict, both the fact and the law in- 
volved in the issue, or to find a special verdict or 
general verdict, subject to the opinion of the court 
on a case or point stated and reserved by the 
agreement ofthe parties or their counsel under the 
direction of the court, as making part of the re- 
cord to be entered as such.”’ 

This statute is expressly repealed by the gener- 
It was virtually repeal- 
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ed by the Revised Statutes of 1835, for it was not 
Itis 


not merely omitted ; but in the chapter on trials 


re-enacted in the revision of the statute law. 


in criminal cases (Ch. 137. Sect. 1) there seems to | 


be a limitation.—* Issues of fact joined on any in- 
dictment shall be tried by a jury.’ The issues of 


law, are not included. ‘This is a very strong leg- 


islative declaration that the provision of the Act | 
' 
| an unconstitutional law. 


of 1807, ch. 140 should not be re-enacted ; and 


this argument rece!ves great weight from the con- | 
sideration that no laws were ever passed with | 

| . ‘ 
neither the sovereign nor the legislature can \ 


more deliberation and caution than the Revised 
Statutes, prepared by three ement jurists, dis- 
cussed by a large legislative committee in a long 
session, and finally adopted at an extra session of 
the legislature, devoted exclusively to the subject. 
But had that provision remained, it may be ques- 
tioned whether it altered the common law, which 
gave juries the right to return a general verdict, 
involving both the fact and the law, at their dis- 
cretion, or finding a special verdict and putting the 
law to the court, as the proper tribunal to decide 
the law. 


it would seem, then, that the right is now no | 


where expressly given to juries by any statute 


or constitution of government to decide questions | 
of law, but they have acquired the power inci- | 


dentally, as the combined result of two princi- | 


ples of law, that they may give a general verdict, 


and if that verdict is not guilty, it shall stand, | 


even though they decide the law wrongfully, not 


because the jury bave the right to settle the law, 
but because “no man shall be put im jeopardy 


twice for the same cause.”’ "This last maxim or ben- 


efit may be waived by a prisoner, and if condemned | 


by a jury going against law, he may have the 
verdict set aside by the judges, who thus are the 
acknowledged tribunal to settle questions of law in 
the last resort. 
the law finally in any trial, why do defendants 
who are found guilty ever get a new trial ? 


seems to fullow conclusively that there was no 
right in the jury to settle it, for the jury do not set- 
tle it, if the judges can reverse their decision. 

2. The second question we proposed to discuss 
—whether juries can in any case go beyond the 
statute book, and nullify a law as unconstitutional, 
admits of a shorter solution. 
verdict “ according to the evidence.”’ (Bee Revised 
Statutes Chap. 137 Sects. l and 7.) Evidence of 
what? evidence of the fact charged, and of the 
statute that is violated. The statute book is the 
evidence of the statute law, when the offence is 
charged contra formam statuti. If the statute is 





If the jury have the right to settle | 


If the 
judges can set a verdict aside as against law, it | 


The form of the | 
jurors’ oath ina criminal case, is to find a true | 
| that account, do they not assume the power of 
| suspending the laws ; and of suspending the execu 
| tion of the laws? do they not usurp a veto nevi 
| granted te them? do they not place themselves 


found among the promulgated laws of the land. 
that is the evidence the juror swears to be goyery 
ed by, in forming his verdici, and should satis; 
his conscience. It never was intended by 4), 
people who adopted the constitution or mad the 
laws, that jurors should go beyond the statute book 
They are not the judges to try the legislators Upon 
a charge of having violated their oaths in passing 
‘The law making power 
is vested in the sovereign : the sovereign in pu 
lics like ours delegate it to the legislature ; 
put on trial before a petit jury. It is a question 
construction of a written document; a pure ques. 
tion of law for the court. The jury are not en 
pannelled to try any such question. In the linpeach- 
ment of Judge Chase, his decree that jurors 
had no right to judge of the constitutionality 
the Alien and Sedition law, and his refusal | 
permit counsel to argue that point to the jury, 
constituted one article of charge against him, a 


the triumphant argument of his counsel on thi 


| point, vindicating his conduct, produced convictior 


in senators who were his political enemies, and 
ihey acquitted him of being wrong in this particu 
lar. ‘That learned jurist, Nathan Dane, (Abr. Ti 
Impeachment, Vol 7, page 321,) is also very ex 
plicit against the doctrine that jurors have a right 
Tn this 


country, the constitutions are written documents 


to decide constitutional or legal questions. 


‘The construction of a written document is a qu 

tion of law within the special province of the court 
and is not a question of fact for the jury to decid 
The question of constitutionality of a law ist 

involved ina verdict of guilty or not guilty N 
body but the judges of the Supreme Judicial Cour 
have a right to decide in the last resort that a law 
is unconstitutional ; until they have made such a de- 
cision, the law is binding on citizens and jurors 
The constitution itself has an article bearing strong- 
ly on this point. The 20th article of the bill 

rights is in these words—“ The power of suspenc- 
ing the laws, or the execution of the laws, ough! 
never to be exercised but by the legislature, or by 
authority derived from it, to be exercised in su 

particular cases only as the legislature shall expres- 


ly provide for.” 


Now, if a petit jury can decide without author 
ity from the legislature, or the people, that a st« 
tute is unconstitutional, and refuse to enforce it ©! 


above all law and above the ev: stitution? An 
what would be the effect of allowing this power 





One jury would say that a law is constitutional 
would that decide the question? not at all, their 
verdict is not binding on any other jury; the next 
jury may differ from the first, the third from the 
second, and so on, and what a miserable servitude 
that is, where the law is uncertain 


| 


| they had thought, and what they had_ said. 


In some counties the same statute would be a | 


dead letter, which in other countries would be 
vigorous law. 
showing that jurors have not the right to decide on 
the constitutionality of a statute in addition to all 
before mentioned showing they have not the right 
and merely an incidental power to decide other 
law questions. 

3. Upon the third question—whether a juror is 


There are, then, many reasons | 
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the truth may be concealed as in other cases where 
In Burr's tn- 
al, the jurors were very closely examined and 


there is no cress-examination. 
cross examined ; they were thoroughly sifted as 
to what they had read, what they had heard, what 
In 
William Colman’s case, (6 City Hall Recorder, 71.) 
a juror was examined as to his prejudice against 
the prosecutor. In Massachusetts the court is in 


the place of triors at common law, and they may 


| ask any questions except what tends to disgrace and 


infamy. 
But it may be said, that since the statute of 1807, 
Ch 140, and Revised Statutes, Ch. 05, Sect. 27, 


| the legislature have prescribed the questions, and 


bound to answer under oath, and to what extent, | 


; : ; } 
questions put to him on a challenge, concerning | 


the cause or matter of the challenge; we shall 
state, from reported cases, the nature of the ques- 
tions the courts have allowed to be put to jurors 
and have required them to answer under oath 
From their number and variety both in England 
and America, it will clearly appear that they have 
been carried to any extent necessary to exclude an 
interestedfor biassed juror. 
tation. Mr Dane says (Abr. Vol. 7, page 334,) 
“the juror challenged may, on the vuir dire, be 
asked such questions as do not tend to infamy and 
disgrace,’ and he cites Co. L. 15. 
158. 3 Bae. Abr. 267.! 


as the common law rule. 


Trials per Pais, 
This may be considered 

The truth of the mat- 
ter alleged as the cause of challenge must be 


range of them 


There is but one limi- | 


) ninth degree ? 


proved, and the juror himself as well as other wit- | 
nesses may be called to gire evidence on that point. | 


The limitation on the juror's examination is con- 
fined, as in case of other witnesses, to not obliging 
him to disclose 
or disgrace. 


GR 
aa , 


his own infamy, degradation 
In Edwards's Juryman’s Guide, 


“whether the juryman be indifferent as he 
stands unsworn ;”" 
the examination be restricted to three or four inter- 


and it must be obvious that if 


it is said, the general question must be, | 


that no others ought to be put. ‘hose statutes do 
not prohibit other questions ; they expressly admit 
other evidence ; the common law is not repealed. 
In New York, the court’ tramed some enquiries, 
but said others might be made as falling within the 
>o in the Massachusetts statutes, 
the questions are given to indicate the gencral 
scopeand object of the interrogatories, and not to 
to the truth 


a juror should 


obtain 
if 
say that he was related to a party, might he not 


exclude others, necessary 


of the cause of challenge. 


be enquired of, *n what degree of atiinity ; because 
the rule of exclusion does not extend beyond the 
This conclusion does not rest on 
general reasoning, but there is a direct precedent. 
The supreme court of this state in Twombly’s : 
case, reported in the note in 10 Pick, 480, while 
the statute of 1907, Chap. 110, was in force, exam- 
ined a juror upon his oath upon a different ques- 
tion, viz. his opinion about the lawfulness of capi- 
tal punishment. ‘The same thing was done in New 
York? and in Pennsylvania’. That question did 
notatlect the merits of the case, ner the guilt or in- 
nocence of the prisoner, but had a view to ascer- 


| tain and elicit the prejudiced state of mind of the 


| Juror. 


rogatories, the bias might not be elicited, and a pre- | 
judiced juror might go into the pannel, which was | 


the evil to be avoided. Four or five general ques- 


tions might be artfully’ and cunningly answered, 
and if the benefit of cross-examination be denied, 
and explanations of answers not be enquired for, 


' See also Ed wards’s Juryman’s Guide, 85. 1 Salk 
153. 1 Kelynze, 9. 21 Viner’s Abr , 290. 6 City 
Hall Recorder, 71. 7 Cranch, 297. } 
235. 13 Wendell, 15. 2 Wheeler’s Crim. Ca., 367. 
2 Rawle, 49. 3 Martin’s Louisiana R., 619. 17 Serg 
and Rawle, 155, Lesher’s Case. 1 Cowan, 432. 7 
Cowan, 125. 1 Arch. Prac. K. B., 185. 1 Black- 
ford’s Indiana Reports, 319. 11 Serg. and R. 


| he is to be struck off the panel 


4 Wendell, 225, | 


Soin the case of Jeffries v. Randall, (14 
Mass Reports, 206,) a juror might be asked if he 
was iuterested in a similar question, and the lan- 


gui 


ror) does not satisfy the court of his indifference, 


ige of the court is very strong, “ if he (the ju- 


The conclusion, therefore, seems to be warrant- 
ed, that when a juror is challenged, the court have 
power to examine him on his voir dire upon every 
subject tending to show a bias, prejudice, or in- 
terest, and with no limitation excepting as to 


16 City Hall Recorder, 71. 
*2 City Hall Recorder, 80. 3 Wendell, 15, as to be 
ing afree mason. 1 Blackford’s Indiana Kep. 319. 


p- 
317 Serg. and Rawle, 155, Lesher’s Case. 
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such questions, the answers to which would dis- 
close the infamy, degradation or disgrace of the 
juror. There is nothing novel in the principle 
(See Brook's Abridg. Tit. Chal- 


no one, who 


or practice ; 
lenge) and it would seem that 
wished a jury to be as impartial as the lot of hu- 
manity permits, would object to the exercise of 
such aright. It is nodisfranchisement of a juror, 
because no biassed or prejudiced person has a 
right to be on the pannel, but the parties to the 
suit have a right to exclude him; and the juror 
himself is justas much bound to answer all 
questions under oath while under a challenge 
touching the cause of challenge, and purge his 
A different 
doctrine would give the opportunity to artful, 
biassed and prejudiced men to get into the jury 


conscience, as any other witness. 


seats, to prevent verdicts from being agreed to 
according to law and evidence, or to produce ver- 
dicts contrary to both; and the trial by jury, now 
one of our boasted privileges, would be in danger 


of becoming the instrament of injustice, and of | 


growing into disrepute. 
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Marine. At the late election in this state the ques- 
tion was submitted to the people respecting an altera- 
tion of the constitution of the state, by which the ju- 
dicial tenor shall be hereafter limited to seven years. 
In the election returns, which we have seen, scarcely 
any inention is made of the vote on this question. 
Judging, however, from the few returns on this sub- 
ject which have come to our notice, we have no doubt 
that a large majority is in favor of the proposed alter- 
ation. All the Van Buren papers supported it and 
matty whigs were known to be in favor of it. The 
effect of the amendment, if adopted, will be to remove 
immediately the Chief Justice of the Supreme Court, 
who already has held his office more than seven 
years, and all the other judges as soon as they reach 
the judicial age of seven years. Judge Emery 
was appointed in 1534, Judge Shepley in 1336, and 
the Judges of the District Court in 1839. The Judges 
of Probate also fall within its provision, several of 
whom have held their offices | »nger than seven years. 

Massacuvsetts. The the Court of 
Common Pleas, occasioned by the resignation of Chief 


vacancy in 


Justice Ward, has been filled by the appointment of 
John M. Williams of Taunton, Chief Justice. Charles 
H. Warren of New Bedfi rd, District Attorney for the 
southern district, has been appointed associate jus 
tice, to fill the vacancy occasioned by the promotion 
of Judge Williams. It is understood that Judge 
Strong, the senior justice, declined being considered 











a candidate for the office of Chief Justice.  Ittis pro 
bable that Mr Warren will remove to Boston. 

At the time of writing this, no appointment of rp 
porter to fill the place of Mr Pickering has been made 

There continues to be much excitement in the state 
where efforts are made to enforee the license law o/ 
1838. In the Boston Municipal Court, at the last term 
upwards of 40 license cases were on the docket. Op, 
conviction was obtained, after which the attorney for 
the commonwealth consented that all the cases migh; 
stand continued to the next term, when new juries 
will come in. In the course of these trials sever! 
interesting, although not new, questions respecting 
the rights of jurors have come up. Those who fee! 
an interest in the subjeet will find it discussed on pag: 
187 of our present number, by a distinguished men 
ber of the Suffolk Bar. 
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The Court of Criminal Sessions in Philadelphis 
on the 17th ult., ordered that ali the bills of indict 
ment found since the first day of January, 1839, 
which the defendants had not pleaded, be quashed, 12 
consequence of a non compliance of the sheriff ay 
county commissioners with the ‘aw preseribing th 
mode in which the jury wheel shall be secured. 4 
Philadelphia paper says that some two hundred })i/\s 
of indictment will be swept by the board, and 1! 
doors of Moyamensing prison must be thrown ope: 
and scores of offenders be permitted to go fre: 
necessity arising from the law providing for the r 
lease of all prisoners who are not tried at the secor 
term of the court succeeding their arrest and commit 
ment. 


We former!y mentioned the case of a Miss Wash 
burn, who obtained a verdict of $1,000 in the Hurvs 
Common Pleas, Ohio, against a person by the nam 
of Weils, and that the lady offered to relinquish a 
hut $300 of the judgment. Wells thought even that 
sim and costs too much for his broken promises, a 
appealed to the Supreme Court. At the last term 
Huron county, the case was disposed of, and a ver 
dict of 3800 and costs awarded to Miss W. Wells 
is abundantly able to pay, though judgment and 
costs amount to some $1,800. The Cleaveland Heral: 
from which we obtain the above information, says 
the lacy relents this time, she deserves never to | 
more than half courted hereafter. 


In New York, Messrs Halsted and Voorhies haw 
issued a new work on the organization of the cours 
of Law and Equity in that state, hy David Graham 
Jr. Such a work appears to have been much neede* 
and if a sound legal reputation, coupled with forme: 
suecessful labours in the field of legal literature, cx 
he fairly regarded as an earnest of fidelity and taleo! 
we hazard little 1n anticipating for the present volum 
the most entire success. 


The Court of Common Pleas in Philade!phia, : 
the 16th ult., upon advisement, discharged a mune! 
from the covenants contaimed in an indenture mace ' 
a married woman, and held that the instrument shou 
have heen executed by her husband. 


The Court of Criminal Sessions in Philadelphia, 
cently, in order to regulate the heretofore obser’ 
laxity of discipline, appointed a committee ci f' 
members of the bar to draft a series of rules for the: 
government hereafter. 
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